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BACKGROUND

The Kansas Standard Asset Forfeiture and Seizure Act (KSASFA) was passed in 1994.
Under this act, a Kansas law enforcement agency is authorized to seize property and cash the agency
alleges is involved with certain criminal activity. There has been much discussion nationally of civil
asset forfeiture, and a number of states have reformed their forfeiture laws in varying ways over the
last few years. In 2015 and 2016, three bills were introduced in the Kansas Legislature, 2015 HB
2271 (would have required a criminal conviction before forfeiture), 2016 HB 2638 (would have
required a criminal conviction and would change where all forfeiture proceeds are deposited), and
2016 HB 2699 (would have changed where proceeds are deposited, but did not apply to state law

enforcement agencies). None of the bills were granted a hearing.

At the request of Representative Gail Finney, Legislative Post Audit (LPA) conducted a
performance audit, the report of which was released in July 2016, entitled “Seized and Forfeited
Property: Evaluating Compliance with State Law and How Proceeds Are Tracked, Used, and
Reported.” LPA evaluated the processes for property seizures and forfeitures of six law enforcement
agencies: Kansas Bureau of Investigation, Kansas Highway Patrol, Coffeyville Police
Department, lola Police Department, Salina Police Department, and the Sedgwick County
Sheriff’s Office. LPA’s audit reported a few problem areas, including that all six agencies
lacked important controls for tracking forfeiture proceeds, and the local law enforcement
agencies did not comply with statutory reporting requirements. To remedy this issue, LPA
recommended consideration of legislation to require and enforce a more centralized reporting
structure or eliminating the reporting requirement altogether. LPA also recommended the
Legislature clarify K.S.A. 60-4117(d)(3), relating to whether law enforcement agencies are
authorized to use forfeiture proceeds to pay ongoing and recurring operating expenses.
Finally, the LPA report discussed a conflict of interest in one county, in which the county
attorney declined taking forfeiture cases in his role as county attorney, but agreed to take them

instead in his alternative role as a private attorney.

In 2017, five bills were introduced in the Kansas House. Three of the House bills were
identical to bills introduced in the Senate. 2017 HB 2001 (same as 2017 SB 1), was introduced by
the LPA Committee and would have eliminated the requirement in K.S.A. 60-4117(d)(2) for local

law enforcement agencies to annually report the amount of forfeited property received and how



those proceeds were expended. There were no proponents among the conferees testifying on the
bill. Three conferees, including LPA, testified as neutral. Opponents of the bill criticized the already
insufficient reporting requirements in KSASFA and were opposed to the suggestion that eliminating
local law enforcement agencies’ duty to report was an appropriate solution to those agencies’

noncompliance with existing law.

2017 HB 2003 (same as 2017 SB 3), was introduced by the LPA Committee and would have
amended K.S.A. 60-4107(h)(2) to prohibit a county or district attorney from representing a law
enforcement agency as a private attorney. The bill would also prohibit representation by any law
firm in which the county or district attorney has any affiliation. Two proponents testified in support

of the bill, and there were no opponents.

2017 HB 2004 (same as 2017 SB 4) would have amended K.S.A. 60-4117(d)(3) to provide
that forfeiture proceeds are not to be used to meet normal operating expenses, including salaries,
benefits, or salary enhancements for permanent employees. No conferee testified in support of the
bill. LPA testified as neutral, and there were a small number of conferees who testified against the
bill. The opponents, representing law enforcement agencies and municipalities, testified that the
language should allow for payment of salaries and other benefits for employees engaged in special

task forces or other special crime suppression operations.

2017 HB 2018 was introduced by Representative Gail Finney and would allow forfeiture
only after a criminal conviction. Between oral and written-only testimony, more than thirty people
and entities weighed in on the bill. Proponents contended that it is fundamentally unfair and a
violation of property rights and the right to due process when the government can take and keep
your property based on mere suspicion of illegal activities. Proponents noted the system is
particularly unfair to the poor — innocent owners lose their property when they have done nothing
wrong, but are unable to afford to retain an attorney to fight the forfeiture. Proponents argued the
bill would not impede law enforcement’s ability to disrupt criminal activity. Many proponents also
opined that civil asset forfeiture creates incentives for “policing for profit” and erodes the public
trust in law enforcement. Opponents contended it is often impossible to bring charges, and requiring
a conviction first would result in putting illicit proceeds back into the hands of criminals or create

a perverse incentive to file charges. It was also noted that property often goes unclaimed because



it was connected to clearly criminal activity. Opponents also argued that KSASFA has sufficient due
process and safeguards built in so that the rights of innocent owners are protected. Finally,

opponents emphasized the importance of civil asset forfeiture as a tool for fighting crime in Kansas.

2017 HB 2116 would have made a number of amendments to KSASFA. The bill would have
eliminated “conduct” as giving rise to forfeiture under K.S.A. 60-4104, leaving only “offenses,” and
changing several so that only felony offenses would be included. It also would allow forfeiture only
after conviction. The bill would have restricted what property is subject to forfeiture, exempting
ownership in real property that is a homestead, motor vehicles having a market value of less than
$10,000, and cash in an amount less than $200. If an owner or interest holder filed a claim, the bill
would shift the burden to the state to prove by clear and convincing evidence that the claimant is not
entitled to have the property returned. The bill also established a procedure by which a person from
whom property was seized could petition the court at any time after the forfeiture to determine
whether the forfeiture was unconstitutionally excessive. Finally, the bill directed all forfeiture
proceeds to the state general fund for the purpose of funding K-12 education and established new
annual reporting requirements. Proponents of the bill praised the increased due process protections
for property owners. The prohibitions against forfeiture of small amounts of cash and cars worth less
than $10,000 were also supported as loss of a vehicle can be devastating to families already
struggling to get by. Proponents also discussed how directing all forfeiture proceeds to the state
general fund would eliminate the profit motive for law enforcement. Opponents were mixed as to
whether they opposed new reporting requirements, but generally opposed the remainder of the bill.
Opponents spoke against any change in the burden of proof and were concerned about the ability
to challenge constitutionality “at any time” after the forfeiture. The opponents also presented
numerous arguments and information regarding the problems created by drug trafficking and other
organized crime and drug crime in the state, contending the amendments to KSASFA in the bill

would hinder law enforcement’s ability to detect and disrupt criminal enterprise in Kansas.

2017HB 2001, 2003,2004,2018, and 2116 were referred to the House Judiciary Committee.
Hearings on the first three bills were held on January 23, 2017, and the remaining two bills were
heard on January 24, 2017. There was great public interest in the hearings, with large number of
conferees appearing both for and against the bills. The Senate bills were referred to the Senate

Judiciary Committee, but no hearings were held.



Representative Blaine Finch, who chairs the House Judiciary Committee, and Senator Rick
Wilborn, who chairs the Senate Judiciary Committee, jointly requested that the Judicial Council
study the topic of civil asset seizure and forfeiture. Specifically, they asked that the Judicial Council
consider and make recommendations regarding the language and policy proposals contained in the

2017 bills, as well as related issues, including:

* Should accountability and reporting requirements be changed;

* Should there be a centralized reporting system and, if so, who should administer the
system;

+ Isthere an improved way to handle proceeds that would increase transparency and avoid
the appearance of impropriety;

» Should a conviction be required for forfeiture;

* Are current due process protections regarding civil asset seizure and forfeiture both
constitutional and adequate;

* Should counsel be appointed in forfeiture cases for those claimants who cannot afford
their own, or are there other measures that could be taken to ensure a claimant gets an
opportunity for a fair hearing, such as awarding attorney’s fees if successful,

» Isthe recommended Legislative Post Audit change to the law regarding private attorneys
in HB 2003 and SB 3 sufficient to address that potential conflict of interest issue;

» In making changes to the state forfeiture law, would additional legislation be needed to
address or restrict agency participation in equitable sharing in proceeds from federal civil
asset forfeiture to ensure that any state forfeiture changes enacted are not avoidable by
merely shifting participation from state to federal programs, and would such legislation
raise issues under federal preemption principles; and

* Any other recommendations for improving the efficacy, public confidence, and
constitutionality of the Kansas civil asset forfeiture system.

METHOD OF STUDY

In forming the Civil Asset Forfeiture Advisory Committee, the Judicial Council invited both
proponents and opponents of forfeiture law reform to participate. As always, the Council’s goal was
to bring people on all sides of the issue to the table in hopes of facilitating communication and

consensus.



The Civil Asset Forfeiture Advisory Committee held four all-day meetings and three
telephone conferences during the summer and fall of 2017 to study the topic of civil asset seizure and
forfeiture. The Committee invited two speakers to the first meeting. Mr. Lee McGrath from the
Institute of Justice gave an educational overview of the history of forfeiture law and recent state law
reforms. Mr. Bob Myers, Newton City Manager and Senior Legal Counsel also spoke to the

Committee about the importance of forfeiture proceeds in fighting drug crime in his community.

In addition to the eight 2017 House and Senate bills and the study request, copies of which are

attached to this report, the Committee reviewed the following materials:

 LPA Performance Audit Report dated July 2016: “Seized and Forfeited Property:
Evaluating Compliance with State Law and How Proceeds Are Tracked, Used, and
Reported.”

* Minutes from the January 23,2017 hearings on HB 2001, HB 2003, and HB 2004 held by
the House Judiciary Committee, and written testimony offered by proponents, opponents,
and neutral conferees during the hearings.

*  Minutes from the January 24, 2017 hearings on HB 2018 and HB 2116 held by the House
Judiciary Committee, and written testimony offered by proponents, opponents, and neutral
conferees during the hearings.

* The Kansas Standard Asset Seizure and Forfeiture Act (KSASFA), K.S.A. 60-4101 et seq.

» Civil asset forfeiture reform legislation passed in the District of Columbia and a number
of states, including: Arizona, Colorado, Connecticut, Florida, Maryland, Minnesota,
Mississippi, Montana, Nebraska, New Hampshire, New Mexico, and Virginia.

* Model legislation from the Institute for Justice, including the Criminal Forfeiture Act, the
Seizure and Forfeiture Reporting Act, and the Anti-Circumvention Model Act.

* A letter from Colin Wood, an attorney from Caldwell who practices asset forfeiture law,
dated October 17, 2017, setting forth Mr. Wood’s thoughts on amendments under
consideration by the Committee.

COMMITTEE DISCUSSION

Throughout and following the invited speakers’ presentations at the Committee’s first meeting,
the Committee discussed nearly all of the big issues that were raised by the 2017 bills and the

questions contained in the study request. The spectrum of possible actions available to the Committee



ranged from recommending no changes at all to eliminating or radically overhauling KSASFA.
Because the Committee was well-balanced, it was clear from the outset of discussion that it would
not be possible to reach agreement to make recommendations at either end of that spectrum. Thus,

the Committee began by focusing on areas of agreement.

The Committee agreed on the need for amendments to create stricter reporting requirements,
establish a central repository for forfeiture and seizure data, and clarify guidelines for law
enforcement agencies’ tracking and use of forfeiture proceeds. The Committee agreed that KSASFA
is a complicated act and difficult to understand, even for attorneys, and that it is nearly impossible for
unrepresented claimants to navigate the law and effectively defend property from forfeiture. The
Committee generally agreed that there is a widespread problem with default judgments due to barriers
to defending forfeiture actions. The Committee acknowledged that there is also a problem with access
to counsel, especially in cases in which the property has a lower value than what it would cost to
challenge the forfeiture. The Committee also agreed K.S.A. 60-4107(h) and (i) should be amended
to prohibit a county attorney from referring forfeiture cases to himself or herself or any law firm in
which the county attorney has a direct or indirect financial interest. Each of these topics is discussed

in more detail below.

Reporting Requirements/Central Repository

The Committee unanimously agreed to recommend a new statute establishing a central
repository for asset seizure and forfeiture reporting. The Kansas Bureau of Investigation (KBI) will
establish the repository and an associated public website, which will be operational by July 1, 2019.
Also by the same date, KBI is required to promulgate rules and regulations to implement the new

statute.

On and after July 1, 2019, each seizing agency must report information about each seizure for
forfeiture within 60 days after the final disposition of the forfeiture. In deciding what information
must be reported, the Committee tried to strike a reasonable balance — ensuring that sufficient data
would be collected to meet public policy concerns, while at the same time being cognizant of adding
burden and expense for seizing agencies who must comply with the reporting requirements. The

Committee also kept in mind that the cost for the KBI to create and maintain the repository increases



the more complex and detailed the data to be collected becomes. The Committee agreed on general
questions that must be answered and categories of data that must be collected, which are set forth in
Section 1, subsection (a) of the proposed bill. The Committee struggled with how specific the statute
should be regarding data points to be collected. Some members wanted the statute to be very detailed
to ensure against important data points being left out of the final rules and regulations. Other members
argued that it is easier to fine-tune the required data points through the rules process than through

future statutory amendments.

A sample Kansas Asset Forfeiture Incident Report, which must be filled out for each seizure
for forfeiture, is attached to this report. While this sample is not the exact report form that will be used
after the rules and regulations process is completed, it is based on the categories set forth in the
proposed statute and gives an idea of the kind of information the Committee believes should be

collected to answer public policy questions and ensure transparency.

In addition to the new reporting requirements for individual seizures for forfeiture, the
Committee agreed to recommend requiring each law enforcement agency in Kansas to submit an
annual forfeiture fund report to the asset seizure and forfeiture repository. Under current law, a city
or county law enforcement agency must submit an annual report to the entity that has budgetary
authority over the agency. There have been reported compliance problems with this requirement, and
even if done appropriately, the reports are not available to the public unless requested individually
from every city and county governing body. Under the proposed financial reporting requirements,
found in Section 1, subsection (d) of the Committee’s proposed legislation, law enforcement agencies
must submit a financial report to the repository on or before February, 1, 2020, and annually after that.
The report will give beginning balances, total deposits, and an itemized listing of expenditures for the
preceding calendar year. A sample Annual Agency Financial Report is attached to this report and
indicates each agency must separately account for federal forfeiture funds. The current requirements

will remain in place until the new requirements become effective.

The Committee believes the new reporting system will serve multiple purposes. It will create
transparency in asset seizure and forfeiture, an area in which transparency is currently lacking. The
data that will become available as a result of the new reporting requirements will in the future enable

a more focused debate on civil asset forfeiture in Kansas, with arguments based on Kansas data.



Accounting Practices and Use of Forfeiture Proceeds

In addition to discussing how and what should be reported, the Committee discussed issues
related to accounting practices and guidelines for permissible uses of forfeiture proceeds. The
Committee agreed the LPA’s recommended best practices for separately tracking revenue sources
to avoid any commingling should be incorporated into KSASFA. The new provision was added as

K.S.A. 60-4117(e)(3) and requires tracking three separate categories of proceeds.

The Committee also discussed issues surrounding the use of forfeiture proceeds. Under current
law, proceeds can be used for nearly any law enforcement purpose other than normal operating
expenses. The Committee agreed current law should be supplemented with an exclusive list of
“special, additional law enforcement purposes” for which forfeiture proceeds may be used. The new
provisions are adapted from the United States Department of Justice’s guidelines governing the use
of equitable sharing funds. Some Committee members voiced concerns that the new guidelines are
overly broad. While that possibility was conceded, the majority of the Committee was comfortable
with the language and countered that there is insufficient data at this time to determine whether
proceeds are being spent improperly. Once the new reporting requirements take effect and sufficient
data is available regarding how proceeds are being spent, further restrictions can be incorporated if

the data reveals a problem.

Leveling the Playing Field

The Committee spent a significant amount of time at every meeting discussing options for
improving access to justice issues for forfeiture claimants, especially the so-called “innocent owners.”
The Committee agreed there are a high number of default forfeiture cases, although it was also
acknowledged that there are many reasons why defaults occur and it is impossible to determine how
many defaulting claimants are truly innocent owners. The Committee also agreed that KSASFA is
complicated and difficult to navigate. After extended discussion and debate, the Committee agreed
on several amendments to KSASFA that make it easier for claimants to get their claims heard and

eliminate provisions perceived by some to give the plaintiff a built-in advantage in the process.
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Affidavit and Forms To be Included With Notice

The Committee agreed to propose amendments to K.S.A. 60-4109(a)(4) that require an
affidavit to be sent with the notice of pending forfeiture. The affidavit must describe the “essential
facts supporting forfeiture,” which would include a description of conduct that is covered under
K.S.A. 60-4104 and facts that establish the property is subject to forfeiture under K.S.A. 60-4105.
Under current law, the plaintiff is not required to factually support the forfeiture unless or until an
owner or interest holder successfully responds to a notice of pending forfeiture such that the matter
ends up in front of a judge. And since most cases end in default, the seizing agency is never required
to prove the propriety of most forfeitures. Requiring an affidavit much earlier in the process will
compel the plaintiffto prove up the foundation of all cases, not just those that make it to hearing. Law
enforcement officers take the signing of affidavits seriously and will carefully evaluate the facts in
an affidavit before affixing his or her signature to that document. The new affidavit requirement
would also negate any perception that cases can be improperly pursued in hopes of a default and an

easy win for the plaintiff.

The Committee proposed another change to the same section, K.S.A. 60-4109(a)(4), which
would require that Judicial Council forms be sent along with the notice of pending forfeiture to make
it easier for an owner or interest holder to petition for recognition of an exemption under K.S.A. 60-
4110 or make a claim under K.S.A. 60-4111. If this proposed change is enacted, the Committee will
draft the appropriate forms, which will be easily accessible from the Judicial Council’s website.
Receiving forms with the notice of pending forfeiture would make it more practicable for an owner

to defend his or her property, especially if the owner cannot afford to retain an attorney.

Easing Claim and Answer Requirements

Pursuant to K.S.A. 60-4111(a), an owner or interest holder can file a claim within 30 days after
the effective date of a notice of pending forfeiture. K.S.A. 60-4111(b) provides that the claim and
all supporting documents must be in affidavit form, and signed under oath and sworn to before a
notary under penalty of perjury. There are also seven subparts itemizing information that must be set
forth in the claim. Although the Kansas Supreme Court has never addressed the issue, the Court of
Appeals has held many times that the requirements of K.S.A. 60-4111 are mandatory, not directory.
See State v. $6,618.00 U.S. Currency, 35 Kan. App. 2d 54, 128 P.3d 413 (2006). An owner who fails

11



to meet all the requirements of K.S.A. 60-4111 is deprived of standing to file an answer and litigate
the claim in the subsequent in rem forfeiture proceeding. /d., at 59. The Court has also recognized that
meeting KSASFA’s requirements may be difficult for some owners, but noted that “whether it is bad
public policy to place these filing requirements on pro se parties is a question properly addressed to
the legislature, not this court.” State v. One 1995 Chevrolet Caprice Classic/Impala SS, 53 Kan. App.
2d 35, 382 P.3d 476 (2016).

Agreeing that the current statutory requirements are a barrier to owners being able to get into
the case to litigate their claims, the Committee recommends several amendments to K.S.A. 60-
4111(b). First, the Committee recommends deleting the requirement that the claim and all supporting
documents be in affidavit form and sworn to before a notary. The Committee agrees it is sufficient

that the claim be signed under penalty of perjury, as by an unsworn declaration under K.S.A. 53-601.

As to the seven pieces of information specified in K.S.A. 60-4111(b)(1) through (b)(7), the
Committee agrees that these requirements represent a significant hurdle for pro se claimants, and
sometimes even attorneys representing claimants. If these requirements are not fully and properly met,
the claim can be dismissed, leaving the claimant no reasonable way forward to defend his or her
property. After reviewing the seven subsections of K.S.A. 60-4111(b), the Committee recommends
retaining (b)(1), (2), and (3), and simplifying (4). Subsection (b)(1) requires the claim to contain the
case caption and any identifying number as set forth on the notice of pending forfeiture or complaint.
Subsection (b)(2) requires the claimant’s mailing address, and subsection (b)(3) requires the claim
set forth the nature and extent of the claimant’s interest in the property. The Committee recommends
reducing the specificity of the requirements in subsection (b)(4) by changing “[t]he date, the identity
of the transferor, and a detailed description of the circumstances of the claimant’s acquisition of the
interest in the property” to require instead “a detailed description of when and how the claimant

obtained an interest in the property.”

The Committee recommends deleting the requirements in (b)(5), (6), and (7). Subsection (b)(5)
currently requires the claimant to set forth the “specific provision of this act relied on in asserting that
the property is not subject to forfeiture.” Subsection (b)(6) requires the claimant to set forth all
“essential facts supporting each assertion,” which requires a claimant to prove the entire case in the
first pleading filed, which is inconsistent with the usual notice pleading deemed sufficient under the

code of civil procedure. Subsection (b)(7) requires the claimant to set forth the specific relief sought.

12



The Committee agreed simplifying subsection (b)(4) and striking subsections (b)(5), (6), and
(7) would make filing a proper claim far more manageable for a pro se owner and would still provide
sufficient information to allow the plaintiff to investigate the claim and determine if the property is
exempt. Finally, to ensure a more liberal construction of these requirements in the future, the
Committee recommends a new subsection (c), which provides that substantial compliance with the

requirements in subsection (b) is sufficient.

The Committee recommends the same changes be made to the requirements for filing an

answer under K.S.A. 60-4113(d), adding the new substantial compliance provision as subsection (e).

Eliminating Rebuttable Presumptions

K.S.A. 60-4112 contains a number of rebuttable presumptions that benefit the plaintiff. For
example, under subsection (j), the fact that money, a phone, a weapon, etc. is found in close proximity
to contraband creates a rebuttable presumption that the item is proceeds of conduct giving rise to
forfeiture or was used to facilitate the conduct. Since it is presumed under the statute, the plaintiff
does not have to introduce any evidence to prove those facts. Subsection (k) creates a rebuttable
presumption that makes it easier for the plaintiff to obtain forfeiture of “any property” of a person if
the person acquired the property during the same time period as the conduct giving rise to forfeiture
and there was no other likely source for the property. In subsection (s), there is a third rebuttable
presumption that any property in or upon which controlled substances are located at the time of

seizure was being used or intended for use to facilitate an act giving rise to forfeiture.

There was a substantial amount of debate about the necessity for these rebuttable
presumptions. Although it was not unanimous, a majority of the Committee agreed the plaintiff should
be required to prove its case without the presumptions as written. The recommendation is to strike
subsections (j) and (s) completely and to modify subsection (k) to provide that the totality of the
circumstances must be considered to determine if property is subject to forfeiture and sets out a

number of nonexclusive factors that may be considered in making the determination.
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Amendments to Service Provisions

K.S.A. 60-4109(a)(3) provides three options for serving notices under KSASFA. Under
subparagraph (a)(3)(A), personal service or mailing by certified mail, return receipt requested, are the
authorized means when an owner or interest holder’s name and current address are known. If the
owner or interest holder’s name and address must be on record to perfect an interest in the property,
subparagraph (a)(3)(B) provides for mailing by certified mail, return receipt requested, to any address
of record with the governmental agency with which the title is recorded. If the owner or interest
holder’s address is not known and not of record under subparagraph (a)(3)(B), or the owner or interest
holder’s interest is not known, subparagraph (a)(3)(C) provides for publication notice in the county

in which the seizure occurred.

While the Committee did not find the methods of serving notice objectionable, a number of
Committee members were troubled by language in the first sentence of K.S.A. 60-4109(a)(4), which
governs when service is effective: “Notice is effective upon personal service, publication or the
mailing of a written notice, whichever is earlier . . .” Under the code of civil procedure, service by
certified mail is effective upon delivery, not upon mailing. Because service is deemed effective upon
mailing under K.S.A. 60-4109(a)(4), if no claim has been filed within 30 days, the plaintiff can apply
for an order of forfeiture with no proof that the owner or interest holder received the notice. The
Committee agreed to several amendments to make these service provisions more consistent with the

code of civil procedure.

In subparagraphs (a)(3)(A) and (B), the Committee agreed to clarify that mailing by certified
mail, return receipt requested, is done pursuant to the code of civil procedure. This will incorporate
the civil code’s language that service by that method is effective upon delivery. The Committee
acknowledged that this change could create difficulties for plaintiffs because a high number of mailed
notices are returned as undeliverable, despite having been sent to addresses obtained from drivers
licenses, vehicle registrations, and other such sources. To enable plaintiffs to proceed when a mailed
notice is returned without delivery, the Committee also agreed to amend subparagraph (a)(3)(C) to
allow for service by publication if service by certified mail under subparagraph (a)(3)(A) or (B) has
failed.

14



Eliminating Barriers to Counsel — Criminal Forfeiture and Fee-Shifting

As indicated by the proposed changes above, the Committee was very concerned about
barriers to participation by pro se claimants, who are often innocent owners of property that is seized
while in use by, or possession of, another person. Although the changes the Committee has
recommended will be helpful when an innocent owner must attempt to negotiate the system alone,

the Committee also explored several ideas to improve these claimants’ access to legal representation.

The Committee invested a significant amount of time and effort into the possibility of
implementing criminal forfeiture for property valued beneath a certain threshold, such as $25,000 to
$30,000. It does not make financial sense to hire an attorney to defend lower-valued property, and
defense attorneys are unlikely to take a case on contingency unless the property is valued above that
threshold. Lee McGrath, the speaker from the Institute of Justice who spoke to the Committee at its
first meeting, planted the seed for this idea of amending the law to allow only criminal forfeiture for
cases below a certain threshold and retaining civil forfeiture for higher-value cases. Mr. McGrath
informed the Committee that 20% of forfeiture proceeds are derived from 80% of the total cases, and
80% of the total proceeds are derived from 20% of the cases. Initially, the Committee thought that
eliminating civil forfeiture for cases below a specific threshold amount could be a workable
compromise. First, the majority of claimants would be represented by counsel in the criminal
proceeding, and forfeiture without a conviction would be eliminated for those claimants. In addition,
it would leave civil forfeiture in place for 80% of the proceeds, which would keep the majority of that
money available to law enforcement for use in fighting crime and improving public safety. However,
while the entire Committee generally supported exploring the concept, the Committee was unable to

reach consensus on the details of making it work.

The Committee also considered the idea of fee-shifting to eliminate barriers to obtaining
counsel in lower-value cases. Generally, the concept would involve the possibility that the plaintiff
would have to pay the claimant’s attorney fees if the forfeiture case were unsuccessful. This would
have two benefits — defense attorneys would be more willing to take on smaller cases, and plaintiffs
would be less likely to prosecute marginal cases. After many discussions, however, the Committee

was unable to reach consensus on enacting any type of fee-shifting provision.
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Prohibiting County Attorneys From Referring Forfeiture Cases to Self

The 2016 LPA Audit uncovered a potential issue with how the Montgomery County Attorney
pursued forfeitures for the Coffeyville Police Department. Under K.S.A. 60-4107(h), if the county
attorney declines to pursue a forfeiture case, a law enforcement agency may engage a private attorney
to pursue the case as long as the county attorney approves. The Montgomery County Attorney was
declining forfeiture cases in his capacity as county attorney and taking the cases instead in his
capacity as a private attorney. The LPA Audit found this arrangement to present a clear conflict of
interest. In the 2017 legislative session, LPA introduced HB 2003 and SB 3 to address the issue. The
two identical bills added a sentence to K.S.A. 60-4107(h)(2), which provided that, after declining to
represent a law enforcement agency in a forfeiture proceeding, a county or district attorney may not
then represent the agency in the proceeding as a private attorney. The prohibition extended to any law

firm in which the county or district attorney has an affiliation.

The Committee agreed the statute should be amended to clarify that it is not allowed for a
county or district attorney to approve the hiring of himself or herself as a private attorney, or an
affiliated law firm. However, the Committee opted to amend the statute in a slightly different fashion.
First, the Committee recommends amending language in K.S.A. 60-4107(h) regarding the county or
district attorney’s duty to accept or decline a law enforcement agency’s request for forfeiture. The
statute currently provides the county or district attorney “shall have 14 days to accept the request” and
goes on to state the law enforcement agency can engage a private attorney if the county or district
attorney declines the request or fails to answer. The Committee agreed the “or fails to answer”
language must remain or the law enforcement agency would be left with no options should the county
or district attorney fail to respond. However, the Committee believes the county or district attorney
has a duty to review and respond to each request individually and recommends the language be
amended to provide that “the county or district attorney shall accept or decline the request within 14

days.”

To address the LPA Audit concern regarding conflict of interest, the Committee recommends
language that would also encompass a prohibition against an indirect benefit, such as a county
attorney approving a referral to a spouse or a spouse’s law firm. The Committee recommends similar
amendments to K.S.A. 60-4107(i1), which would prohibit the attorney general from approving the

engagement of an attorney with whom the attorney general has a direct or indirect interest.
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Finally, the Committee recommends adding a new subsection as K.S.A. 60-4107(j), which
would prohibit a county attorney, district attorney, or the attorney general from requesting or
receiving any referral fee or personal benefit, direct or indirect, from any proceeding conducted under

KSASFA.

CONCLUSION

The Committee, comprised of both proponents and opponents of civil asset forfeiture reform,
worked together to reach agreement on the KSASFA amendments discussed above. As in any
compromise, some Committee members did not favor all of the amendments, and some members
hoped for more sweeping changes to asset forfeiture in Kansas. The Committee considers the new
centralized reporting requirements to be one of the most important amendments proposed. The main
obstacle in making further changes was the lack of any reliable data to support them, and the proposed
reporting requirements will enable the collection of data from which further changes may be deemed
warranted in the future. Many Committee members were unwilling to throw out the existing system
without proof of systemic problems, arguing that changes to Kansas law should be Kansas-focused
and based on reliable data as opposed to simply replicating the reforms enacted by other states, having
no evidence of similar circumstances. The Committee does not consider its work to be completed. If
the Committee’s recommendations are enacted, the Committee stands ready to draft forms and
instructions and is willing to reconvene in the future to reassess these issues once there are a few years

of data available for analysis and review.

COMMITTEE RECOMMENDATION

The Committee does not recommend passage of the bills introduced in 2017 and recommends

instead the attached proposed legislation.
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2018 18rs2382
HOUSE BILL NO.

AN ACT concerning the Kansas standard asset seizure and forfeiture act; establishing the Kansas
asset seizure and forfeiture repository; relating to reporting of seizures for forfeiture;
forfeiture fund reports; open records; seizure and forfeiture procedure; amending K.S.A.
60-4101, 60-4106, 60-4110 and 60-4114 and K.S.A. 2017 Supp. 45-220, 60-4107, 60-
4109, 60-4111, 60-4112, 60-4113 and 60-4117 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) On or before July 1, 2019, the Kansas bureau of investigation shall
establish the Kansas asset seizure and forfeiture repository. The repository shall gather
information concerning each seizure for forfeiture made by a seizing agency pursuant to the
Kansas standard asset seizure and forfeiture act including, but not limited to, the following:

(1) The name of the seizing agency or the name of the lead agency if part of a multi-
jurisdictional task force;

(2) the county where the seizure occurred;

(3) the date and time the seizure occurred;

(4) any applicable agency or district court case numbers for the seizure;

(5) adescription of the initiating law enforcement activity leading to the seizure;

(6) a description of the specific location where the seizure occurred;

(7) the conduct or offense giving rise to the forfeiture;

(8) a description of the type of property seized and the estimated value;

(9) a description of the type of contraband seized and the estimated value;

(10) whether criminal charges were filed for an offense related to the forfeiture and, if
s0, court and case number information for the criminal charges;

(11) a description of the final disposition of the forfeiture action, including a
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description of the disposition of any claim or exemption asserted under this act;

(12) whether the forfeiture was transferred to the federal government for disposition;

(13) the total cost of the forfeiture action, including attorney fees; and

(14) the total amount of proceeds from the forfeiture action, specifying the amount
received by the seizing agency and the amount received by any other agency or person.

(b) On and after July 1, 2019, the Kansas bureau of investigation shall maintain the
repository and an associated public website. On or before July 1, 2019, the Kansas bureau of
investigation shall promulgate rules and regulations to implement this section.

(c) On and after July 1, 2019, each seizing agency shall report information concerning
each seizure for forfeiture to the Kansas asset seizure and forfeiture repository as required by this
section and the rules and regulations promulgated pursuant to this section. The prosecuting
attorney shall submit information concerning each forfeiture action to the seizing agency within
30 days after the final disposition of the forfeiture. The seizing agency shall submit the required
information to the repository within 60 days after the final disposition of the forfeiture.

(d) On or before February 1, 2020, and annually on or before February 1 thereafter,
each law enforcement agency shall compile and submit a forfeiture fund report to the Kansas
asset seizure and forfeiture repository as required by this section and the rules and regulations
promulgated pursuant to this section.

(1) If the law enforcement agency is a state agency, the report shall include, but not be
limited to:

(A) The agency's state forfeiture fund balance on January 1 and December 31 of the

preceding calendar year; and
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(B) the total amount of the deposits and a listing, by category, of expenditures from
January 1 through December 31 of the preceding calendar year.

(2) If the law enforcement agency is a city or county agency, the report shall include,
but not be limited to:

(A) The agency's special law enforcement trust fund balance on January 1 and
December 31 of the preceding calendar year; and

(B) the total amount of the deposits and a listing, by category, of expenditures from
January 1 through December 31 of the preceding calendar year.

(3) The report shall separate and account for:

(A) Deposits and expenditures from proceeds from forfeiture credited to the fund
pursuant to K.S.A. 60-4117, and amendments thereto;

(B) deposits and expenditures from proceeds from forfeiture actions under federal law;
and

(C) amounts held by the agency related to pending forfeiture actions under the Kansas
standard asset seizure and forfeiture act.

Sec. 2. K.S.A. 2017 Supp. 45-220 is hereby amended to read as follows: 45-220. (a)
Each public agency shall adopt procedures to be followed in requesting access to and obtaining
copies of public records, which procedures shall provide full access to public records, protect
public records from damage and disorganization, prevent excessive disruption of the agency's
essential functions, provide assistance and information upon request and insure efficient and
timely action in response to applications for inspection of public records.

(b) A public agency may require a written request for inspection of public records but
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shall not otherwise require a request to be made in any particular form. Except as otherwise
provided by subsection (c), a public agency shall not require that a request contain more
information than the requester's name and address and the information necessary to ascertain the
records to which the requester desires access and the requester's right of access to the records. A
public agency may require proof of identity of any person requesting access to a public record.
No request shall be returned, delayed or denied because of any technicality unless it is
impossible to determine the records to which the requester desires access.

(c) Ifaccess to public records of an agency or the purpose for which the records may be
used is limited pursuant to K.S.A. 45-221 or K.S.A. 2017 Supp. 45-230, and amendments
thereto, the agency may require a person requesting the records or information therein to provide
written certification that:

(1) The requester has a right of access to the records and the basis of that right; or

(2) the requester does not intend to, and will not: (A) Use any list of names or addresses
contained in or derived from the records or information for the purpose of selling or offering for
sale any property or service to any person listed or to any person who resides at any address
listed; or (B) sell, give or otherwise make available to any person any list of names or addresses
contained in or derived from the records or information for the purpose of allowing that person to
sell or offer for sale any property or service to any person listed or to any person who resides at
any address listed.

(d) A public agency shall establish, for business days when it does not maintain regular
office hours, reasonable hours when persons may inspect and obtain copies of the agency's

records. The public agency may require that any person desiring to inspect or obtain copies of the
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agency's records during such hours so notify the agency, but such notice shall not be required to
be in writing and shall not be required to be given more than 24 hours prior to the hours
established for inspection and obtaining copies.

(e) Each official custodian of public records shall designate such persons as necessary
to carry out the duties of custodian under this act and shall ensure that a custodian is available
during regular business hours of the public agency to carry out such duties.

() Each public agency shall provide, upon request of any person, the following
information:

(1) The principal office of the agency, its regular office hours and any additional hours
established by the agency pursuant to subsection (c).

(2) The title and address of the official custodian of the agency's records and of any
other custodian who is ordinarily available to act on requests made at the location where the
information is displayed.

(3) The fees, if any, charged for access to or copies of the agency's records.

(4) The procedures to be followed in requesting access to and obtaining copies of the
agency's records, including procedures for giving notice of a desire to inspect or obtain copies of
records during hours established by the agency pursuant to subsection (c).

(g) Except for requests of summary data compiled from information submitted by
multiple criminal justice agencies or as otherwise provided by law, requests for records
submitted to the central repository or any other repositories supporting the criminal justice
information system-whieh_that are maintained by the Kansas bureau of investigation pursuant to

K.S.A. 22-4704 and 22-4705, and amendments thereto, shall be directed to the criminal justice
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agency from which the records originated.

h)—As used in this-seettenr_subsection, the terms "central repository,”" "criminal justice
agency" and "criminal justice information system" have the same meanings as defined in K.S.A.
22-4701, and amendments thereto.

(h) Except for requests of summary data compiled from information submitted by

multiple law enforcement agencies or as otherwise provided by law, requests for records

submitted to the Kansas asset seizure and forfeiture repository that are maintained by the Kansas

bureau of investigation pursuant to section 1, and amendments thereto. shall be directed to the

law enforcement agency from which the records originated.

Sec. 3. K.S.A. 60-4101 is hereby amended to read as follows: 60-4101. Fhis-aet K.S.A.

60-4101 through 60-4126 and section 1, and amendments thereto, shall be known and may be

cited as the Kansas standard asset seizure and forfeiture act.
Sec. 4. K.S.A. 60-4106 is hereby amended to read as follows: 60-4106. (a) All property,

including all interests in property, described in K.S.A. 60-4105,_and amendments thereto, is

subject to forfeiture subject to all mortgages, deeds of trust, financing statements or security
agreements properly of record prior to the forfeiture held by an interest holder except that
property specifically exempted hereunder:

(1) No real property or conveyance, or an interest therein, may be forfeited under this
act unless the offense or conduct giving rise to forfeiture constitutes a felony.

(2) No conveyance used by any person as a common carrier in the transaction of
business as a common carrier is subject to forfeiture under this act unless—it-appears—that the

owner or other person in charge of the conveyance is a consenting party or privy to a violation of
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this act.

(3) No property is subject to forfeiture under this act if the owner or interest holder
acquired the property before or during the conduct giving rise to the property's forfeiture, and
such owner or interest holder:

(A) Did not know and could not have reasonably known of the act or omission or that it
was likely to occur; or

(B) acted reasonably to prevent the conduct giving rise to forfeiture.

(4) No property is subject to forfeiture if the owner or interest holder acquired the
property after the conduct giving rise to the property's forfeiture, including acquisition of
proceeds of conduct giving rise to forfeiture, and-the_such owner or interest holder:

(A) Acquired the property in good faith, for value; and

(B) _was not knowingly taking part in an illegal transaction.

(5) (A) An interest in property acquired in good faith by an attorney as reasonable
payment or to secure payment for legal services in a criminal matter relating to violations of this
act or for the reimbursement of reasonable expenses related to the legal services is exempt from
forfeiture unless before the interest was acquired the attorney knew of a judicial determination of
probable cause that the property is subject to forfeiture.

(B) The state bears the burden of proving that an exemption claimed under this section
is not applicable. Evidence made available by the compelled disclosure of confidential
communications between an attorney and a client other than nonprivileged information relating
to attorney fees, is not admissible to satisfy the state's burden of proof.

(b) Notwithstanding subsection (a), property is not exempt from forfeiture, even though
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the owner or interest holder lacked knowledge or reason to know that the conduct giving rise to
property's forfeiture had occurred or was likely to occur, if the:

(1) Person whose conduct gave rise to the property's forfeiture had authority to convey
the property of the person claiming the exemption to a good faith purchaser for value at the time
of the conduct;

(2) owner or interest holder is criminally responsible for the conduct giving rise to the
property's forfeiture, whether or not there is a prosecution or conviction; or

(3) owner or interest holder acquired the property with notice of the property's actual or
constructive seizure for forfeiture under this act, or with reason to believe that the property was
subject to forfeiture under this act.

(c) Prior to final judgment in a judicial forfeiture proceeding, a court shall limit the
scope of a proposed forfeiture to the extent the court finds the effect of the forfeiture is grossly
disproportionate to the nature and severity of the owner's conduct including, but not limited to, a
consideration of any of the following factors:

(1) The gain received or expected to be received by an owner from conduct that allows
forfeiture;

(2) the value of the property subject to forfeiture;

(3) the extent to which the property actually facilitated the criminal conduct;

(4) the nature and extent of the owner's knowledge of the role of others in the conduct
that allows forfeiture of the property and efforts of the owner to prevent the conduct; and

(5) the totality of the circumstances regarding the investigation.

Sec. 5. K.S.A. 2017 Supp. 60-4107 is hereby amended to read as follows: 60-4107. (a)
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Property may be seized for forfeiture by a law enforcement officer upon process issued by the
district court. The court may issue a seizure warrant on an affidavit under oath demonstrating
that probable cause exists for the property's forfeiture or that the property has been the subject of
a previous final judgment of forfeiture in the courts of any state or of the United States. The court
may order that the property be seized on such terms and conditions as are reasonable in the
discretion of the court. The order may be made on or in connection with a search warrant. All
real property is to be seized constructively or pursuant to a pre-seizure adversarial judicial
determination of probable cause, except that this determination may be done ex parte when the
attorney for the state has demonstrated exigent circumstances to the court.

(b) Property may be seized for forfeiture by a law enforcement officer without process
on probable cause to believe the property is subject to forfeiture under this act.

(c) Property may be seized constructively by:

(1) Posting notice of seizure for forfeiture or notice of pending forfeiture on the
property.

(2) Giving notice pursuant to K.S.A. 60-4109, and amendments thereto.

(3) Filing or recording in the public records relating to that type of property notice of
seizure for forfeiture, notice of pending forfeiture, a forfeiture lien or a lis pendens. Filings or
recordings made pursuant to this act are not subject to a filing fee or other charge, except that
court costs may be assessed and, if assessed, shall include the amount of the docket fee
prescribed by K.S.A. 60-2001, and amendments thereto, and any additional court costs accrued
in the action.

(d) The seizing agency shall make reasonable effort to provide notice of the seizure to

26



18rs2382
-10 -

the person from whose possession or control the property was seized and any interest holder of
record within 30 days of seizing the property. If no person is in possession or control, the seizing
agency may attach the notice to the property or to the place of the property's seizure or may make
a reasonable effort to deliver the notice to the owner of the property. The notice shall contain a
general description of the property seized, the date and place of seizure, the name of the seizing
agency and the address and telephone number of the seizing officer or other person or agency
from whom information about the seizure may be obtained.

(e) A person who acts in good faith and in a reasonable manner to comply with an order
of the court or a request of a law enforcement officer is not liable to any person on account of
acts done in reasonable compliance with the order or request. No liability may attach from the
fact that a person declines a law enforcement officer's request to deliver property.

(f) A possessory lien of a person from whose possession property is seized is not
affected by the seizure.

(g) When property is seized for forfeiture under this act, the seizing agency shall,
within 45 days of such seizure, forward to the county or district attorney in whose jurisdiction
the seizure occurred, a written request for forfeiture which shall include a statement of facts and
circumstances of the seizure, the estimated value of the property, the owner and lienholder of the
property, the amount of any lien, and a summary of the facts relied on for forfeiture.

(h) Upon receipt of a written request for forfeiture from a local law enforcement

agency, the county or district attorney shall-havet4—days—te—aceept-—therequest—Should—sueh

accept or decline the request within 14 days. If the county or district attorney-deehne_declines

such request, or-ail fails to answer, the seizing agency may:
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(1) Request a state law enforcement agency—whieh_that enforces this act to adopt the
forfeiture; or
(2) engage an attorney, approved by the county or district attorney, to represent the

agency in the forfeiture proceeding, but in no event shall the county or district attorney approve

an attorney with whom the county or district attorney has a financial interest, either directly or
indirectly.

(1) Upon receipt of a written request for forfeiture from a state law enforcement agency,

the county or district attorney shall-havet4—days—to-aceepttherequest—Shouldsuehk_accept or

decline the request within 14 days. If the county or district attorney—deeline_declines such

request, or—fail_fails to answer, the seizing agency may engage an assistant attorney general or
other attorney approved by the attorney—general's—effiee_general to represent the agency in the

forfeiture proceeding, but in no event shall the attorney general approve an attorney with whom

the attorney general has a financial interest, either directly or indirectly.

(j) A county or district attorney or the attorney general shall not request or receive any

referral fee or personal financial benefit, either directly or indirectly, in any proceeding

conducted under this act.

(k) Nothing in this act shall prevent the attorney general, an employee of the attorney
general or an authorized representative of the attorney general from conducting forfeiture
proceedings under this act.

d9_(1) Nothing in this act shall prevent a seizing agency from requesting federal
adoption of a seizure. It shall not be necessary to obtain any order pursuant to K.S.A. 22-2512,

and amendments thereto, to release any seized property to a federal agency-sheutd_if the county
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or district attorney-appreve_approves of such transfer.

H_(m) Nothing in this act shall prevent a seizing agency, or the plaintiff's attorney on
behalf of the seizing agency, from settling any alleged forfeiture claim against property before or
during forfeiture proceedings. Such settlement shall be in writing and shall be approved, if a
local agency, by the county or district attorney or, if a state agency, by the attorney general's
office and a district court judge. No hearing or other proceeding shall be necessary. The records
of settlements occurring prior to commencement of judicial forfeiture proceedings in the district
court shall be retained by the county or district attorney for not less than five years.

fm)_(n) Settlements under this act shall not be conditioned upon any disposition of
criminal charges.

Sec. 6. K.S.A. 2017 Supp. 60-4109 is hereby amended to read as follows: 60-4109. (a)
Forfeiture proceedings shall be commenced by filing a notice of pending forfeiture or a judicial
forfeiture action:

(1) If the plaintiff's attorney fails to initiate forfeiture proceedings by notice of pending
forfeiture within 90 days against property seized for forfeiture or if the seizing agency fails to
pursue forfeiture of the property upon which a proper claim has been timely filed by filing a
judicial forfeiture proceeding within 90 days after notice of pending forfeiture, the property shall
be released on the request of an owner or interest holder to such owner's or interest holder's
custody, as custodian for the court, pending further proceedings pursuant to this act. Such
custodianship shall not exceed 90 days following the release to the owner or interest holder
unless an extension is authorized by the court for good cause shown.

(2) If, after notice of pending forfeiture, a claimant files a petition for recognition of
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exemption pursuant to K.S.A. 60-4110, and amendments thereto, the plaintiff's attorney may
delay filing the judicial forfeiture proceeding for a total of 180 days after the notice of pending
forfeiture except that if an interest holder timely files a proper petition documenting the complete
nature and extent of such holder's interest, including all of the contractual terms and current
status, the plaintiff's attorney may delay filing a judicial forfeiture proceeding only if such
attorney provides each such petitioner with a written recognition of exemption within 60 days
after the effective date of the notice of pending forfeiture, recognizing the interest of such
petitioner to the extent of documented outstanding principal plus interest at the contract rate until
paid and any attorney fees ordered by a court pursuant to such contract.

(3) Whenever notice of pending forfeiture or service of an in rem complaint or notice of
a recognition of exemption and statement of nonexempt interests is required under this act,
notice or service shall be given in accordance with one of the following:

(A) If the owner's or interest holder's name and current address are known, by either
personal service by any person qualified to serve process or by any law enforcement officer or by
mailing a copy of the notice by certified mail, return receipt requested, to the known address,

pursuant to the code of civil procedure;

(B) if the owner's or interest holder's name and address are required by law to be on
record with a municipal, county, state or federal agency to perfect an interest in the property, and
the owner's or interest holder's current address is not known, by mailing a copy of the notice by
certified mail, return receipt requested, to any address of record with any of the described

agencies, pursuant to the code of civil procedure; or

(C) if the owner's or interest holder's address is not known and is not on record as
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provided in-paragraph_subparagraph (B), or the owner's or interest holder's interest is not known,

or if service by certified mail was attempted pursuant to subparagraph (A) or (B) and was not

effective, by publication in one issue of the official county newspaper, as defined by K.S.A. 64-

101, and amendments thereto, in the county in which the seizure occurred.

(4) Notice is effective—+

notiee;whicheveris-earlier pursuant to the code of civil procedure, except that notice of pending

forfeiture of real property is not effective until it is recorded. Notice of pending forfeiture shall
include a description of the property, the date and place of seizure, the conduct giving rise to
forfeiture or the violation of law alleged and a summary of procedures and procedural rights

applicable to the forfeiture action. An affidavit describing the essential facts supporting forfeiture

shall be included with the notice. Copies of judicial council forms for petitioning for recognition

of an exemption pursuant to K.S.A. 60-4110, and amendments thereto, and for making a claim

pursuant to K.S.A. 60-4111. and amendments thereto, shall be provided with the notice.

(b) The plaintiff's attorney, without a filing fee, may file a lien for the forfeiture of
property upon the initiation of any civil or criminal proceeding relating to conduct giving rise to
forfeiture under this act or upon seizure for forfeiture. Court costs may be assessed and, if
assessed, shall include the amount of the docket fee prescribed by K.S.A. 60-2001, and
amendments thereto, and any additional court costs accrued in the action. A plaintiff's attorney
may also file a forfeiture lien in this state in connection with a proceeding or seizure for
forfeiture in any other state under a state or federal statute substantially similar to the relevant
provisions of this act. The filing constitutes notice to any person claiming an interest in the

seized property or in property owned by the named person.
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(1) The lien notice shall set forth the following:

(A) The name of the person and, in the discretion of the lienor, any alias, or the name of
any corporation, partnership, trust or other entity, including nominees, that are owned entirely or
in part or controlled by the person; and

(B) the description of the seized property, the criminal or civil proceeding that has been
brought relating to conduct giving rise to forfeiture under this act, the amount claimed by the
lienor, the name of the district court where the proceeding or action has been brought, and the
case number of the proceeding or action if known at the time of filing.

(2) A lien filed pursuant to this subsection applies to the described seized property or to
one named person, any aliases, fictitious names, or other names, including the names of any
corporation, partnership, trust, or other entity, owned entirely or in part, or controlled by the
named person, and any interest in real property owned or controlled by the named person. A
separate forfeiture lien shall be filed for each named person.

(3) The notice of lien creates, upon filing, a lien in favor of the lienor as it relates to the
seized property or the named person or related entities. The lien secures the amount of potential
liability for civil judgment, and if applicable, the fair market value of seized property relating to
all proceedings under this act enforcing the lien. The notice of forfeiture lien referred to in this
subsection shall be filed in accordance with the provisions of the laws of this state relating to the
type of property that is subject to the lien. The validity and priority of the forfeiture lien shall be
determined in accordance with applicable law pertaining to liens. The lienor may amend or
release, in whole or in part, a lien filed under this subsection at any time by filing, without a

filing fee, an amended lien in accordance with this subsection which identifies the lien amended.
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The lienor, as soon as practical after filing the lien, shall furnish to any person named in the lien
a notice of the filing of the lien. Failure to furnish notice under this subsection shall not
invalidate or otherwise affect the lien.

(4) Upon entry of judgment in the seizing agency's favor, the seizing agency may
proceed to execute on the lien as provided by law.

(5) A trustee, constructive or otherwise, who has notice that a notice of forfeiture lien,
or a notice of pending forfeiture, or a civil forfeiture proceeding has been filed against the
property or against any person or entity for whom the person holds title or appears as record
owner, shall furnish within 14 days, to the seizing agency or the plaintiff's attorney all of the
following information, unless all of the information is of record in the public records giving
notice of liens on that type of property:

(A) The name and address of each person or entity for whom the property is held;

(B) the description of all other property whose legal title is held for the benefit of the
named person; and

(C) acopy of the applicable trust agreement or other instrument, if any, under which the
trustee or other person holds legal title or appears as record owner of the property.

(6) A trustee with notice who knowingly fails to comply with the provisions of this
subsection shall be guilty of a class B nonperson misdemeanor.

(7) A trustee with notice who fails to comply with paragraph (5) is subject to a civil
penalty of $100 for each day of noncompliance. The court shall enter judgment ordering payment
of $100 for each day of noncompliance from the effective date of the notice until the required

information is furnished or the seizing agency executes the seizing agency's judgment lien under
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this section.

(8) To the extent permitted by the constitutions of the United States and the state of
Kansas, the duty to comply with paragraph (5) shall not be excused by any privilege or provision
of law of this state or any other state or country which authorizes or directs that testimony or
records required to be furnished pursuant to paragraph (5) are privileged, confidential and
otherwise may not be disclosed.

(9) A trustee who furnishes information pursuant to paragraph (5) is immune from civil
liability for the release of the information.

(10) An employee of the seizing agency or the plaintiff's attorney who releases the
information obtained pursuant to paragraph (5), except in the proper discharge of official duties,
is guilty of a class B nonperson misdemeanor.

(11) If any information furnished pursuant to paragraph (5) is offered in evidence, the
court may seal that portion of the record or may order that the information be disclosed in a
designated way.

(12) A judgment or an order of payment entered pursuant to this section becomes a
judgment lien against the property alleged to be subject to forfeiture.

Sec. 7. K.S.A. 60-4110 is hereby amended to read as follows: 60-4110. (a) The
plaintiff's attorney-may_shall make an opportunity to file a petition for recognition of exemption
available in the following manner:

(1)

exemption-avatlable:-The plaintiff's attorney shall-se-indieate_acknowledge the opportunity to file

a petition for recognition of exemption in the notice of pending forfeiture described in-subseetion
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teyof K.S.A. 60-4109(a), and amendments thereto.

(2) An owner of or an interest holder in the property may elect to file a claim within-36
60 days after the effective date of the notice of pending forfeiture or a petition for recognition of
exemption with the plaintiff's attorney within-36_60 days after the effective date of the notice, but
no petition may be filed after a court action has been commenced by the seizing agency. The
claim or petition shall_substantially comply with the requirements for claims in K.S.A. 60-4111,

and amendments thereto. The effective date of a notice of pending forfeiture shall be as provided

for in K.S.A. 60-4109, and amendments thereto.

(b) The following shall apply if one or more owners or interest holders timely petition
for recognition of exemption:

(1) The plaintiff's attorney shall provide the seizing agency and the petitioning party
with a written recognition of exemption and statement of nonexempt interests relating to any or
all interests in the property in response to each petitioning party within=426_90 days after the
effective date of the notice of pending forfeiture.

(2) An owner of or interest holder in any property declared nonexempt may file a claim

as described in K.S.A. 60-4111, and amendments thereto, within38 60 days after the effective

date of the notice of the recognition of exemption and statement of nonexempt interests.

(3) The plaintiff's attorney may elect to proceed as provided herein for judicial
forfeiture at any time.

(4) If no petitioning party files a proper claim within-39_60 days after the effective date
of notice of the recognition of exemption and statement of nonexempt interests, the recognition

of exemption and statement of nonexempt interests becomes final, and the plaintiff's attorney
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shall proceed as provided in K.S.A. 60-4116 and 60-4117, and amendments thereto.

(5) If a judicial proceeding follows a notice of pending forfeiture making an
opportunity to file a petition for recognition of exemption available:

(A) No duplicate or repetitive notice is required. If a proper claim has been timely filed
pursuant to subsection (b)(2), the claim shall be determined in a judicial forfeiture proceeding
after the commencement of such a proceeding under K.S.A. 60-4113, 60-4114 and 60-4115, and

amendments thereto.

(B) The proposed recognition of exemption and statement of nonexempt interests
responsive to all petitioning parties who subsequently filed claims are void and will be regarded
as rejected offers to compromise.

(c) Ifno proper petition for recognition of exemption or proper claim is timely filed, the

plaintiff's attorney shall proceed as provided in K.S.A. 60-4116 and 60-4117, and amendments

thereto.

Sec. 8. K.S.A. 2017 Supp. 60-4111 is hereby amended to read as follows: 60-4111. (a)
Only an owner of or interest holder in property seized for forfeiture may file a claim, and shall
do so in the manner provided in this section. The claim shall be mailed to the seizing agency and

to the plaintiff's attorney by certified mail, return receipt requested, within-30_60 days after the

effective date of notice of pending forfeiture. Ne-extenston-oftimefor-the filingofaelaimshall
be-granted-execeptforgood-cause shown:
(b) The claim-and-alsupperting-doecuments shall be—in—=affidavitform; signed by the

claimant-u1

eath; under penalty of perjury, K.S.A. 2017 Supp. 21-5903, and amendments thereto,-ermaking
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a—false—writing, K=SA20H7-Supp—21-5824;-and-amendments—therete; and shall set forth-al-of
the following:

(1) The caption of the proceedings and identifying number, if any, as set forth on the
notice of pending forfeiture or complaint, the name of the claimant, and the name of the
plaintiff's attorney who authorized the notice of pending forfeiture or complaint:;

(2) the address where the claimant will accept mail-;

(3) the nature and extent of the claimant's interest in the property:; and

(4) The—date;—the—identity —of —the—transferor,—and—a detailed description of—the-
etreumstances-of theelaimant's-aequisttonof the_ when and how the claimant obtained an interest

in the property.

o cotios '

(¢) Substantial compliance with subsection (b) shall be deemed sufficient.

d) It is permissible to assert the right against self-incrimination in a claim. If a claimant

asserts the right, the court, in the court's discretion, may draw an adverse inference from the

assertion against the claimant. The adverse inference shall not, by itself, be the basis of a

judgment against the claimant.

Sec. 9. K.S.A. 2017 Supp. 60-4112 is hereby amended to read as follows: 60-4112. (a)
A judicial forfeiture proceeding under this act is subject to the provisions of this section.

(b) The court, on application of the plaintiff's attorney, may enter any restraining order
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or injunction, require the execution of satisfactory performance bonds, create receiverships,
appoint conservators, custodians, appraisers, accountants or trustees, or take any other action to
seize, secure, maintain or preserve the availability of property subject to forfeiture under this act,
including a writ of attachment or a warrant for such property's seizure, whether before or after
the filing of a notice of pending forfeiture or complaint.

(c) If property is seized for forfeiture or a forfeiture lien is filed without a previous
judicial determination of probable cause or order of forfeiture or a hearing under-subseetion—+e)
of K.S.A. 60-4114(c), and amendments thereto, the court, on an application filed by an owner of
or interest holder in the property within 14 days after notice of the property's seizure for
forfeiture or lien, or actual knowledge of it, whichever is earlier, and after complying with the
requirements for claims in K.S.A. 60-4109, and amendments thereto, after seven days' notice to
the plaintiff's attorney, may issue an order to show cause to the seizing agency, for a hearing on
the sole issue of whether probable cause for forfeiture of the property then exists. The hearing
shall be held within 30 days of the order to show cause unless continued for good cause on
motion of either party. If the court finds that there is no probable cause for forfeiture of the
property, or if the seizing agency elects not to contest the issue, the property shall be released to
the custody of the applicant, as custodian for the court, or from the lien pending the outcome of a
judicial proceeding pursuant to this act. If the court finds that probable cause for the forfeiture of
the property exists, the court shall not order the property released.

(d) All applications filed within the 14-day period prescribed by subsection (c¢) shall be
consolidated for a single hearing relating to each applicant's interest in the property seized for

forfeiture.
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(e) A person charged with a criminal offense may apply at any time before final
judgment to the court where the forfeiture proceeding is pending for the release of property
seized for forfeiture, that is necessary for the defense of the person's criminal charge. The
application shall satisfy the requirements under—subseetien—b)—-of K.S.A. 60-4111(b), and
amendments thereto. The court shall hold a probable cause hearing if the applicant establishes
that:

(1) The person has not had an opportunity to participate in a previous adversarial
judicial determination of probable cause-;

(2) the person has no access to other moneys adequate for the payment of criminal
counsel:; and

(3) the interest in property to be released is not subject to any claim other than the
forfeiture.

(f) If the court finds that there is no probable cause for forfeiture of the property, the
court shall order the property released pursuant to subsection (c). If the seizing agency does not
contest the hearing, the court may release a reasonable amount of property for the payment of the
applicant's criminal defense costs. Property that has been released by the court and that has been
paid for criminal defense services actually rendered is exempt under this act.

(g) A defendant convicted in any criminal proceeding is precluded from later denying
the-essential-allegations_elements of the criminal offense of which the defendant was convicted
in any proceeding pursuant to this section. For the purposes of this section, a conviction results
from a verdict or plea of guilty, including a plea of no contest or nolo contendere.

(h) In any proceeding under this act, if a claim is based on any exemption provided for
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in this act, the burden of proving the existence of the exemption is on the claimant, and is not
necessary for the seizing agency or plaintiff's attorney to negate the exemption in any application
or complaint.

(1) In hearings and determinations pursuant to this section, the court may receive and
consider, in making any determination of probable cause or reasonable cause, all evidence
admissible in determining probable cause at a preliminary hearing or in the issuance of a search

warrant, together with inferences therefrom.

KSA—60-414—and—amendments—thereto,—that—any_The totality of the circumstances shall

determine if the property of a person is subject to forfeiture under this act-iftheseizingageney

. Factors that may be

considered include, but are not limited to, the following:

(1) The person has engaged in conduct giving rise to forfeiture;
(2) the property was acquired by the person during that period of the conduct giving
rise to forfeiture or within a reasonable time after the period;-and

(3) there was no likely source for the property other than the conduct giving rise to
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forfeiture;_and

(4) the proximity to contraband or an instrumentality giving rise to forfeiture.

H_(k) A finding that property is the proceeds of conduct giving rise to forfeiture does
not require proof the property is the proceeds of any particular exchange or transaction.

(1) A person who acquires any property subject to forfeiture is a constructive trustee
of the property, and such property's fruits, for the benefit of the seizing agency, to the extent that
such agency's interest is not exempt from forfeiture. If property subject to forfeiture has been
commingled with other property, the court shall order the forfeiture of the mingled property and
of any fruits of the mingled property, to the extent of the property subject to forfeiture, unless an
owner or interest holder proves that specified property does not contain property subject to
forfeiture, or that such owner's or interest holder's interest in specified property is exempt from
forfeiture.

fm_(m) All property declared forfeited under this act vests in the law enforcement
agency seeking forfeiture on the date of commission of the conduct giving rise to forfeiture
together with the proceeds of the property after that time. Any such property or proceeds
subsequently transferred to any person remain subject to forfeiture and thereafter shall be
ordered forfeited unless the transferee acquired the property in good faith, for value, and was not
knowingly taking part in an illegal transaction, and the transferee's interest is exempt under
K.S.A. 60-4106, and amendments thereto.

fe)_(n) An acquittal or dismissal in a criminal proceeding shall not preclude civil
proceedings under this act, nor give rise to any presumption adverse or contrary to any fact

alleged by the seizing agency.
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p)_(0) On motion-bytheplaintiffisatterney, the court shall stay discovery against the
criminal defendant and against the seizing agency in civil proceedings during a related criminal
proceeding alleging the same conduct, after making provision to prevent loss to any party
resulting from the delay. Such a stay shall not be available pending any appeal by a defendant.

fe)_(p) Except as otherwise provided by this act, all proceedings hereunder shall be
governed by the rules of civil procedure pursuant to K.S.A. 60-101 et seq., and amendments
thereto.

f1)_(q) An action pursuant to this act shall be consolidated with any other action or
proceeding pursuant to this act or to such other foreclosure or trustee sale proceedings relating to
the same property on motion of the plaintiff's attorney, and may be consolidated on motion of an

owner or interest holder.

Sec. 10. K.S.A. 2017 Supp. 60-4113 is hereby amended to read as follows: 60-4113. (a)

A judicial in rem forfeiture proceeding brought by the plaintiff's attorney pursuant to a notice of
pending forfeiture or verified petition for forfeiture is also subject to the provisions of this
section. If a forfeiture is authorized by this act, it shall be ordered by the court in the in rem
action.

(b) An action in rem may be brought by the plaintiff's attorney in addition to, or in lieu

of, civil in personam forfeiture procedures. The seizing agency may serve the complaint in the
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manner provided by-subseetion{a)}3)-ef K.S.A. 60-4109(a)(3), and amendments thereto, or as
provided by the rules of civil procedure.

(c) Only an owner of or an interest holder in the property who has timely filed a proper
claim may file an answer in an action in rem. For the purposes of this section, an owner of or
interest holder in property who has filed a claim and answer shall be referred to as a claimant.

(d) The answer shall be-inaffidavitform; signed by the claimant-under-eathand-sworn

ath; under penalty of perjury,

K.S.A. 2017 Supp. 21-5903, and amendments thereto,—er—aking-a—falsewriting, ISA201F
Supp—2-5824and-amendments—therete;—and shall otherwise be in accordance with the rules of

civil procedure on answers and shall also set forth-aH-ef the following:

(1) The caption of the proceedings and identifying number, if any, as set forth on the
notice of pending forfeiture or complaint and the name of the claimant-;

(2) the address where the claimant will accept mail:;

(3) the nature and extent of the claimant's interest in the property:; and

(4) The—date;—the—identity—of—the—transferor,—and—the_a detailed description of—the-
etreumstances-of theelaimant's-aequisttonofthe_ when and how the claimant obtained an interest

in the property.

o cotios '

(e) Substantial compliance with subsection (d) shall be deemed sufficient.
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It is permissible to assert the right against self-incrimination in an answer. If a

claimant asserts the right, the court, in the court's discretion, may draw an adverse inference from
the assertion against the claimant. The adverse inference shall not, by itself, be the basis of a

judgment against the claimant.

(g) The answer shall be filed within 21 days after service of the civil in rem complaint.

plaintiff's attorney shall have the initial burden of proving the interest in the property is subject to

forfeiture by a preponderance of the evidence. If the state proves the interest in the property is
subject to forfeiture, the claimant has the burden of showing by a preponderance of the evidence
that the claimant has an interest in the property which is not subject to forfeiture.

)_(1) If the plaintiff's attorney fails to meet the burden of proof for forfeiture, or a
claimant establishes by a preponderance of the evidence that the claimant has an interest that is
exempt under the provisions of K.S.A. 60-4106, and amendments thereto, the court shall order

the interest in the property returned or conveyed to the claimant. The court shall order all other
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property forfeited to the seizing agency and conduct further proceedings pursuant to—the-
provisionof K.S.A. 60-4116 and 60-4117, and amendments thereto.

Sec. 11. K.S.A. 60-4114 is hereby amended to read as follows: 60-4114. (a) (1) A
judicial in personam forfeiture proceeding brought by the plaintiff's attorney pursuant to an in
personam civil action alleging conduct giving rise to forfeiture is also subject to the provisions of
this section. If a forfeiture is authorized by this act, it shall be ordered by the court in the in
personam action. The action shall be in addition to or in lieu of in rem forfeiture procedures.

(2) In any proceeding pursuant to this section, the court, on application of the plaintift's

attorney, may enter any order authorized by K.S.A. 60-4112, and amendments thereto.

(b) The court may issue a temporary restraining order in an action under this section on
application of the plaintiff's attorney, without notice or an opportunity for a hearing, if the
plaintiff's attorney demonstrates that:

(1) There is probable cause to believe that in the event of a final judgment, the property
involved would be subject to forfeiture under the provisions of this act; and

(2) A provision of notice would jeopardize the availability of the property for forfeiture.

(c) Notice of the issuance of a temporary restraining order and an opportunity for a
hearing shall be given to persons known to have an interest in the property. A hearing shall be
held at the earliest possible date in accordance with the applicable civil rule and shall be limited
to the issues of whether:

(1) There is a probability that the seizing agency will prevail on the issue of forfeiture
and that failure to enter the order could result in the property being destroyed, conveyed,

alienated, encumbered, further encumbered, disposed of, purchased, received, removed from the
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jurisdiction of the court, concealed, or otherwise made unavailable for forfeiture; and

(2) the need to preserve the availability of property through the entry of the requested
order outweighs the hardship on any owner or interest holder against whom the order is to be
entered.

(d) On a determination of liability of a person for conduct giving rise to forfeiture under
this act, the court shall enter a judgment of forfeiture of the property found to be subject to
forfeiture described in the complaint and shall also authorize the plaintiff's attorney or any law
enforcement officer to seize all property ordered forfeited which was not previously seized or is
not then under seizure. Following the entry of an order declaring the property forfeited, the court,
on application of the plaintiff's attorney, may enter any appropriate order to protect the interest of
the seizing agency in the property ordered forfeited.

(e) Following the entry of an order of forfeiture under subsection (d), the plaintiff's

attorney may give notice of pending forfeiture, in the manner provided in K.S.A. 60-4109,_and

amendments thereto, to all owners and interest holders who have not previously been given
notice.
(f) An owner of or interest holder in property that has been forfeited and whose claim is

not precluded may file a claim as described in K.S.A. 60-4111, and amendments thereto, within

30_60 days after initial notice of pending forfeiture or after notice under subsection (e),
whichever is earlier. If the seizing agency does not recognize the claimed exemption, the
plaintiff's attorney shall file a complaint and the court shall hold the hearing and determine the
claim, without a jury, in the manner provided for in rem judicial forfeiture actions in K.S.A. 60-

4113, and amendments thereto.
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(g) In accordance with findings made at the hearing, the court may amend the order of
forfeiture if the court determines that any claimant has established by a preponderance of the

evidence that the claimant has an interest in the property and that the claimant's interest is

exempt under-the-provistonof K.S.A. 60-4106, and amendments thereto.

(h) Except as provided in-subseetion{e)of K.S.A. 60-4112(c), and amendments thereto,

no person claiming an interest in property subject to forfeiture under this act may intervene in a
trial or appeal of a criminal action or in an in personam civil action involving the forfeiture of the
property.

Sec. 12. K.S.A. 2017 Supp. 60-4117 is hereby amended to read as follows: 60-4117.
Except as provided in K.S.A. 65-7014, and amendments thereto: (a) When property is forfeited
under this act, the law enforcement agency may:

(1) Retain such property for official use or transfer the custody or ownership to any
local, state or federal agency, subject to any lien preserved by the court;

(2) destroy or use for investigative or training purposes, any illegal or controlled
substances and equipment or other contraband, provided that materials necessary as evidence
shall be preserved;

(3) sell property which is not required by law to be destroyed and which is not harmful
to the public:

(A) All property, except real property, designated by the seizing agency to be sold shall
be sold at public sale to the highest bidder for cash without appraisal. The seizing agency shall
first cause notice of the sale to be made by publication at least once in an official county

newspaper as defined by K.S.A. 64-101, and amendments thereto. Such notice shall include the
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time, place, and conditions of the sale and description of the property to be sold. Nothing in this
subsection shall prevent a state agency from using the state surplus property system and such
system's procedures shall be sufficient to meet the requirements of this subsection.

(B) Real property may be sold pursuant to subsection (a)(3)(A), or the seizing agency
may contract with a real estate company, licensed in this state, to list, advertise and sell such real
property in a commercially reasonable manner.

(C) No employee or public official of any agency involved in the investigation, seizure
or forfeiture of seized property may purchase or attempt to purchase such property; or

(4) salvage the property, subject to any lien preserved by the court.

(b) When firearms are forfeited under this act, the firearms in the discretion of the
seizing agency, shall be destroyed, used within the seizing agency for official purposes, traded to
another law enforcement agency for use within such agency or given to the Kansas bureau of
investigation for law enforcement, testing, comparison or destruction by the Kansas bureau of
investigation forensic laboratory.

(c) The proceeds of any sale shall be distributed in the following order of priority:

(1) For satisfaction of any court preserved security interest or lien, or in the case of a
violation, as defined by—subseetien—h)—of K.S.A. 60-4104(i), and amendments thereto, the
proceeds shall be remitted to the state treasurer in accordance with the provisions of K.S.A. 75-
4215, and amendments thereto. Upon receipt of such remittance, the state treasurer shall deposit
the entire amount into the state treasury to the credit of the medicaid fraud reimbursement fund;

(2) thereafter, for payment of all proper expenses of the proceedings for forfeiture and

disposition, including expenses of seizure, inventory, appraisal, maintenance of custody,
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preservation of availability, advertising, service of process, sale and court costs;

(3) reasonable attorney fees:

(A) If the plaintiff's attorney is a county or district attorney, an assistant, or another
governmental agency's attorney, fees shall not exceed 15% of the total proceeds, less the amounts
of subsection (c)(1) and (2), in an uncontested forfeiture nor 20% of the total proceeds, less the
amounts of subsection (c)(1) and (2), in a contested forfeiture. Such fees shall be deposited in the
county or city treasury and credited to the special prosecutor's trust fund. Moneys in such fund
shall not be considered a source of revenue to meet normal operating expenditures, including
salary enhancement. Such fund shall be expended by the county or district attorney, or other
governmental agency's attorney through the normal county or city appropriation system and shall
be used for such additional law enforcement and prosecutorial purposes as the county or district
attorney or other governmental agency's attorney deems appropriate, including educational
purposes. All moneys derived from past or pending forfeitures shall be expended pursuant to this
act. The board of county commissioners shall provide adequate funding to the county or district
attorney's office to enable such office to enforce this act. Neither future forfeitures nor the
proceeds therefrom shall be used in planning or adopting a county or district attorney's budget;

(B) if the plaintiff's attorney is the attorney general and the conduct and offense giving
rise to forfeiture is pursuant to—subseetten{h)of K.S.A. 60-4104(i), and amendments thereto,
fees shall not exceed 15% of the total proceeds, less the amounts of subsection (c)(1) and (2) in
an uncontested forfeiture nor 20% of the total proceeds, less the amounts of subsection (c)(1) and
(2) in a contested forfeiture. Such fees shall be remitted to the state treasurer in accordance with

the provisions of K.S.A. 75-4215, and amendments thereto. Upon receipt of each such
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remittance, the state treasurer shall deposit the entire amount in the state treasury to the credit of
the medicaid fraud prosecution revolving fund. Moneys paid into the medicaid fraud prosecution
revolving fund pursuant to this subsection shall be appropriated to the attorney general for use by
the attorney general in the investigation and prosecution of medicaid fraud and abuse; or

(C) if the plaintiff's attorney is a private attorney, such reasonable fees shall be
negotiated by the employing law enforcement agency;

(4) repayment of law enforcement funds expended in purchasing of contraband or
controlled substances, subject to any interagency agreement.

(d) Any proceeds remaining shall be credited as follows, subject to any interagency
agreement:

(1) Ifthe law enforcement agency is a state agency, the entire amount shall be deposited
in the state treasury and credited to such agency's state forfeiture fund. There is hereby
established in the state treasury the following state funds: Kansas bureau of investigation state
forfeiture fund, Kansas attorney general's state medicaid fraud forfeiture fund, Kansas highway
patrol state forfeiture fund, Kansas department of corrections state forfeiture fund and Kansas
national guard counter drug state forfeiture fund. Expenditures from the Kansas bureau of
investigation state forfeiture fund shall be made upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the attorney general or by a person or persons
designated by the attorney general. Expenditures from the Kansas attorney general's state
medicaid fraud forfeiture fund shall be made upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the attorney general or by a person or persons

designated by the attorney general. Expenditures from the Kansas highway patrol state forfeiture

50



18rs2382
-34 -

fund shall be made upon warrants of the director of accounts and reports issued pursuant to
vouchers approved by the superintendent of the highway patrol or by a person or persons
designated by the superintendent. Expenditures from the Kansas department of corrections state
forfeiture fund shall be made upon warrants of the director of accounts and reports issued
pursuant to vouchers approved by the secretary of the department of corrections or by a person or
persons designated by the secretary. Expenditures from the Kansas national guard counter drug
state forfeiture fund shall be made upon warrants of the director of accounts and reports issued
pursuant to vouchers approved by the adjutant general of Kansas or by a person or persons

designated by the adjutant general. Eaeh-agen

(2) If the law enforcement agency is a city or county agency, the entire amount shall be

deposited in such city or county treasury and credited to a special law enforcement trust fund.
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3)_(e) (1) Moneys in the Kansas bureau of investigation state forfeiture fund, Kansas

highway patrol state forfeiture fund, Kansas department of corrections state forfeiture fund, the
special law enforcement trust funds and the Kansas national guard counter drug state forfeiture
fund shall not be considered a source of revenue to meet normal operating expenses. Such funds
shall be expended by the agencies or departments through the normal city, county or state
appropriation system and shall be used for such special, additional law enforcement purposes

specified in subsection (e)(2) as the law enforcement agency head deems appropriate. Neither

future forfeitures nor the proceeds from such forfeitures shall be used in planning or adopting a
law enforcement agency's budget.

(2) Moneys in the funds described in subsection (e)(1) shall be used only for the

following special, additional law enforcement purposes:

(A) The support of investigations and operations that further the law enforcement

agency's goals or missions;

(B) the training of investigators, prosecutors and sworn and non-sworn law

enforcement personnel in any area that is necessary to perform official law enforcement duties:

(C) the costs associated with the purchase, lease. construction, expansion, improvement

or operation of law enforcement or detention facilities used or managed by the recipient agency;

(D) the costs associated with the purchase, lease. maintenance or operation of law

enforcement equipment for use by law enforcement personnel that supports law enforcement

activities;
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(E) the costs associated with the purchase of multi-use equipment and operations used

by both law enforcement and non-law enforcement personnel:;

(F) the costs associated with a contract for a specific service that supports or enhances

law enforcement;

(G) the costs associated with travel and transportation to perform or in support of law

enforcement duties and activities;

(H) the costs associated with the purchase of plaques and certificates for law

enforcement personnel in recognition of a law enforcement achievement, activity or training;

() the costs associated with conducting awareness programs by law enforcement

agencies;

(J) the costs associated with paying a state or local law enforcement agency's matching

contribution or share in a state or federal grant program for items other than salaries:

(K) cash transfers from one state or local law enforcement agency to another in support

of the law enforcement agency's goals or missions: and

(L) transfers from a state or local law enforcement agency to a state, county or local

governmental agency or community non-profit organization in support of the law enforcement

agency's goals or missions.

(3) Moneys in the funds described in subsection (e)(1) shall be separated and accounted

for in a manner that allows accurate tracking and reporting of deposits and expenditures of the

following categories of money:

(A) Proceeds from forfeiture credited to the fund pursuant to this section;

(B) proceeds from pending forfeiture actions under this act: and
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(C) proceeds from forfeiture actions under federal law.

4)_(f) Moneys in the Kansas attorney general's medicaid fraud forfeiture fund shall
defray costs of the attorney general in connection with the duties of investigating and prosecuting
medicaid fraud and abuse.

(2) (1) If the law enforcement agency is a state agency, such agency shall compile and

submit a forfeiture fund report to the legislature on or before February 1 of each vear. Such

report shall include, but not be limited to: (A) The fund balance on December 1; and (B) the

deposits and expenditures for the previous 12-month period ending December 1.

(2) If the law enforcement agency is a city or county agency. such agency shall compile

and submit annually a special law enforcement trust fund report to the entity that has budgetary

authority over such agency and such report shall specify, for such period, the type and

approximate value of the forfeited property received. the amount of any forfeiture proceeds

received and how any of those proceeds were expended.

(3) The provisions of this subsection shall expire on July 1. 2019.

Sec. 13. K.S.A. 60-4101, 60-4106, 60-4110 and 60-4114 and K.S.A. 2017 Supp. 45-
220, 60-4107, 60-4109, 60-4111, 60-4112, 60-4113 and 60-4117 are hereby repealed.
Sec. 14. This act shall take effect and be in force from and after its publication in the

statute book.

54



KANSAS BUREAU OF INVESTIGATION
KANSAS ASSET SEIZURE & FORFEITURE REPOSITORY
KANSAS ASSET FORFEITURE INCIDENT REPORT

ADMINISTRATIVE INFORMATION

Date of report: |—j
ORI of the seizing agency (lead
agency if a multi-jurisdictional task
force):

Agency Name: (AutoFill)
Mailing Address:

City, State, Zip

w

Name of multi-jurisdictional task |
force, if applicable:

County of seizure —

Date of seizure

Time of seizure

Location of seizure

Agency Case # (criminal)
Agency Case # (forfeiture)
District Court Case # (criminal)
District Court Case # (forfeiture)

Incident Information

Owner/possesor #1

Race | h ‘ Country of residence ‘

= =
Gender | L‘ State of residence ’ j
Age | -]
Arrested (related to forfeiture) [ Yes | No
Federal prosecution ~ Yes | No
State prosecution " Yes I No

Additional owner/possessor:

™~ Yes | ﬂ

Initiating Law Enforcement Activity

I Directed interdiction action [ Call for service

Forfeiture Incident Report Form
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[~ Vehicle stop/traffic violation [ Pedestrian stop

[~ Vehicle stop/other [ Warrant service

[ Investigation

Primary Criminal Offense (Seizure)

[ Distribution/Manufacturing of Controlled [ Gambling

[ Theft [~ Terrorism

[ Sex Offense [ Computer/Cyber Crimes
[ Human Trafficking [ Other

[ N/A

Place of Seizure

[ Highway/Street [ Public Space

I Residence [ Other

I Business/Commercial Property [ Train Station

™ Airport I Bus Station

Conveyance

[~ Private vehicle [ Aircraft

[~ Commercial carrier [ Train

[ Commercial vehicle L N/A

Property Seized for Forfeiture Proceeds Facilitation

[ Currency |$ |$

[ Vehicles ¢ S

[ Personal Property |$ |$ |

[ Real Property |$ |$ |

[ Other |$ |$ |
Totals [$ B |

Total of All Property Seized for Forfeiture

Forfeiture Incident Report Form
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Contraband Seized

I Controlled Substances

Substance

Quantity (in ounces)
Quantity (in dosage unit)
Estimated street value

I Additional Controlled Substances

[ Yes j

[ Weapons

Quantity
Estimated value

I Additional Weapons
[ Yes ﬂ

[ Other

Description
Quantity
Estimated street value

Concealment Attempt

[ Contraband

[ Currency

-

B

[ Other property seized for forfeiture

Describe:

Other

Highway seizure - direction of travel

Source (state) of contraband / property -

if known
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Destination (state) of contraband or
property - if known

Transfer to Federal Agency

[ Jointinvestigation (federal participation)

[ Adopted-processing (no federal involvement)

[ Federal prosecution

Agency Disposition

[ Return to owner

[ Declined by prosecutor (forfeiture)

[ Filed by prosecutor (forfeiture)

JUDICIAL INFORMATION

Criminal Case Related to Forfeiture

Individual(s) charged criminally with ™ Yes ™ No
offense related to the forfeiture

Disposition-Criminal Case Related to Forfeiture

[ Dismissed

[ Not guilty
[ Convicted

I Pleaagreement

[ Pending

Disposition-Forfeiture Case

[~ Not filed
[ Settlement

[ Forfeited - Uncontested/Default

[~ Forfeited/Contested
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Forfeiture Case - Other

Plaintiff's counsel —

Owner(s) represented by counsel [ Yes [ No

Ownership of forfeited property [ Claimed [ Denied

Interest holder identified [ Yes ' No
Other person [ Yes [ No
Financial institution [ Yes [ No
Business [ Yes [ No
Forfeiture Disbursements Currency Property
Total Forfeited [$ $ |
Cost of forfeiture Action
Safekeeping, publications, etc.: |$ |$ |
Plaintiff's attorneys fees: [$ B |
Shared proceeds:
Agency ORI:
S B
(List All):
S S
$ $
S S
Total Costs [-$ [-$ |
Forfeiture proceeds - agency
Currency forfeited S
Property forfeited S

Comments:

Forfeiture Incident Report Form
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Calendar Year j
ORI: | |~
Agency Name:

KANSAS BUREAU OF INVESTIGATION
KANSAS ASSET FORFEITURE REPOSITORY
KANSAS ASSET FORFEITURE ACT- ANNUAL AGENCY FINANCIAL REPORT

(AutoFill)

Mailing Address:

City, State, Zip:

STATE FORFEITURE

Beginning account balance as of January 1:

Total year's deposits to the special law enforcement trust fund/

forfeiture fund:

Expenditures from the special law enforcement trust fund/forfeiture fund:

Purpose:

| Training expenses

[ Evidence purchase funds

[ Law enforcement equipment

[ Administrative/multi-use equipment
[ Vehicles

[ LE operations

[ Joint LE/Non-LE use

[ Travel expenses

[ Building & Facilities

[ Employee/Partner/Citizen recognitions
[ Overtime/salary and benefits

[ Professional services

[ Victim programs & support

[ Prevention/awareness programs

[ Grant match

Page 1 of 3
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[ Tranfers to other LE agencies S
[ Other S
Total year's expenditures:
Ending account balance as of December 31:
Estimated value of property converted to agency use: |$ I
PENDING STATE FORFEITURE
Beginning account balance as of January 1:
Total year's deposits
Total year's transfers:
Ending account balance as of December 31:
Property Pending State Forfeiture:
Estimated value of property held as of December 31
FEDERAL FORFEITURE
Beginning account balance as of January 1:
Total year's deposits:
Total year's expenditures:
Purpose:
[ Law enforcement operations and investigations $
[ Evidence purchase $
[ Training and education $
[ Law enforcement, public safety and detention facilities S
[ Law enforcement equipment S
[ Vehicles $
[ Joint law enforcement/public safety operations $

Page 2 of 3 61
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[ Contracting for services

[ Law enforcement travel and per diem

[ Law enforcement awards and memorials

[ Drug, gang, and other education or awareness programs

[ Matching grants

[ Transfers to other participating LE agencies

[ Support of community-based programs

[ Non-categorized expenditures/other

[ Salaries

[ Overtime

v |n |n |un un»n |un |un n |n |n

Total year's expenditures:

Ending account balance as of December 31:

K I
I

Estimated value of property converted to agency use:

Forfeiture Trust Fund Report Form
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MEEECSCXS CALDERWOOD g3 LEGISLATIVE COORDINATING COUNCIL
Assistant Director for Research il INTERIM COMMITTEES

J. G. SCOTT R s i 3 STANDING COMMITTEES
Assistant Director for Fiscal Affairs it I\! |‘

AMY DECKARD 1182 { LEGISLATIVE INQUIRIES

Assistant Director for Information Management

KANSAS LEGISLATIVE RESEARCH DEPARTMENT

Room 68-West- State Capitol Building - 300 SW Tenth Avenue - Topeka, Kansas 66612-1504
PHONE (785) 296-3181 + FAX (785) 296-3824 + TTY (785) 296-3677
INTERNET: http://www.kslegislature.org/kird E-MAIL: kslegres@klird.ks.gov

February 17, 2017

Nancy Strouse, Executive Director
Kansas Judicial Council

301 SW 10t Avenue

Topeka, Kansas 66612

Dear Nancy:

We are writing to request Judicial Council study of the topic of civil asset seizure and forfeiture,
which was the subject of a recent Legislative Post Audit (LPA) study and report, as well as five bills
referred to the House Committee on Judiciary and three bills referred to the Senate Committee on
Judiciary during the 2017 Session.

Both Committees heard presentations from LPA staff regarding their study and report. The House
Committee held two days of hearings on the House bills and heard testimony from numerous
conferees. Given the information presented by LPA and the conferees on the House bills, we believe
that a more in-depth consideration of the issues raised by the LPA study and the legislation referred
to both Committees would be helpful before the Committees take further action on any of the
legislation.

The bills referred to and heard by the House Committee are:
HB 2001, by the Legislative Post Audit Committee, eliminating the reporting
requirements for law enforcement agencies concerning civil asset seizures and
forfeitures (identical to SB 1);

HB 2003, by the Legislative Post Audit Committee, restriction on county or district
attorney (identical to SB 3);

HB 2004, by the Legislative Post Audit Committee, clarifying and limiting discretion
for expenditure of proceeds from civil forfeiture (identical to SB 4);

HB 2018, by Representative Finney, requiring conviction before forfeiture of assets;
and

HB 2116, by House Committee on Corrections and Juvenile Justice, amendments to
the Kansas Standard Asset Seizure and Forfeiture Act.

The bills referred to the Senate Committee are:
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SB 1, by the Legislative Post Audit Committee, eliminating the reporting requirements
for law enforcement agencies concerning civil asset seizures and forfeitures (identical
to HB 2001);

SB 3, by the Legislative Post Audit Committee, restriction on county or district
attorney (identical to HB 2003);

SB 4, by the Legislative Post Audit Committee, clarifying and limiting discretion for
expenditure of proceeds from civil forfeiture (identical to HB 2004).

These bills contain a variety of proposed changes in policy related to civil asset seizure and
forfeiture (including some that would require a choice between alternative approaches contained in
different bills), including reporting requirements, central collection of reports, representation of an
agency by a private attorney, use of forfeiture proceeds, whether conviction is required for forfeiture,
what underlying crimes are subject to forfeiture, what property is subject to forfeiture, and the
procedural requirements for forfeiture proceedings.

We would appreciate the Judicial Council’s consideration of and recommendations regarding the
language and policy proposals contained in these bills and related issues, including:

e Should accountability and reporting requirements be changed,;

Should there be a centralized reporting system and, if so, who should administer the system;

e Is there an improved way to handle proceeds that would increase transparency and avoid
the appearance of impropriety;

e Should a conviction be required for forfeiture;

Are current due process protections regarding civil asset seizure and forfeiture both
constitutional and adequate;

e Should counsel be appointed in forfeiture cases for those claimants who cannot afford their
own, or are there other measures that could be taken to ensure a claimant gets an
opportunity for a fair hearing, such as awarding attorney’s fees if successful,

e [s the recommended Legislative Post Audit change to the law regarding private attorneys in
HB 2003 and SB 3 sufficient to address that potential conflict of interest issue; and

e In making changes to the state forfeiture law, would additional legislation be needed to
address or restrict agency participation in equitable sharing in proceeds from federal civil
asset forfeiture to ensure that any state forfeiture changes enacted are not avoidable by
merely shifting participation from state to federal programs, and would such legislation raise
issues under federal preemption principles.

e Any other recommendations for improving the efficacy, public confidence, and
constitutionality of the Kansas civil asset forfeiture system.

Please let us know if we can provide any further information or answer any questions regarding this
request.

Thank you.

Sincerely,

— Vo ) 4
,/'Z‘/Zf// £ { s

epresentative Blaine Finch Senator Rick Wilborn
Chairman, House Committee on Judiciary Chairman, Senate Committee on Judiciary
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Session of 2017

HOUSE BILL No. 2001

By Legislative Post Audit Committee

12-5

AN ACT concerning the Kansas standard asset seizure and forfeiture act;
relating to reports; amending K.S.A. 2016 Supp. 60-4117 and repealing
the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2016 Supp. 60-4117 is hereby amended to read as
follows: 60-4117. Except as provided in K.S.A. 65-7014, and amendments
thereto: (a) When property is forfeited under this act, the law enforcement
agency may:

(1) Retain such property for official use or transfer the custody or
ownership to any local, state or federal agency, subject to any lien
preserved by the court;

(2) destroy or use for investigative or training purposes, any illegal or
controlled substances and equipment or other contraband, provided that
materials necessary as evidence shall be preserved;

(3) sell property which is not required by law to be destroyed and
which is not harmful to the public:

(A) All property, except real property, designated by the seizing
agency to be sold shall be sold at public sale to the highest bidder for cash
without appraisal. The seizing agency shall first cause notice of the sale to
be made by publication at least once in an official county newspaper as
defined by K.S.A. 64-101, and amendments thereto. Such notice shall
include the time, place, and conditions of the sale and description of the
property to be sold. Nothing in this subsection shall prevent a state agency
from using the state surplus property system and such system's procedures
shall be sufficient to meet the requirements of this subsection.

(B) Real property may be sold pursuant to subsection (A), or the
seizing agency may contract with a real estate company, licensed in this
state, to list, advertise and sell such real property in a commercially
reasonable manner.

(C) No employee or public official of any agency involved in the
investigation, seizure or forfeiture of seized property may purchase or
attempt to purchase such property; or

(4) salvage the property, subject to any lien preserved by the court.

(b) When fircarms are forfeited under this act, the firearms in the
discretion of the seizing agency, shall be destroyed, used within the seizing
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HB 2001 2

agency for official purposes, traded to another law enforcement agency for
use within such agency or given to the Kansas bureau of investigation for
law enforcement, testing, comparison or destruction by the Kansas bureau
of investigation forensic laboratory.

(c) The proceeds of any sale shall be distributed in the following
order of priority:

(1) For satisfaction of any court preserved security interest or lien, or
in the case of a violation, as defined by-subseetien—h)of K.S.A. 60-
4104(i), and amendments thereto, the proceeds shall be remitted to the
state treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of such remittance, the state treasurer
shall deposit the entire amount into the state treasury to the credit of the
medicaid fraud reimbursement fund;

(2) thereafter, for payment of all proper expenses of the proceedings
for forfeiture and disposition, including expenses of seizure, inventory,
appraisal, maintenance of custody, preservation of availability, advertising,
service of process, sale and court costs;

(3) reasonable attorney fees:

(A) If the plaintiff's attorney is a county or district attorney, an
assistant, or another governmental agency's attorney, fees shall not exceed
15% of the total proceeds, less the amounts of subsection (c)(1) and (2), in
an uncontested forfeiture nor 20% of the total proceeds, less the amounts
of subsection (c)(1) and (2), in a contested forfeiture. Such fees shall be
deposited in the county or city treasury and credited to the special
prosecutor's trust fund. Moneys in such fund shall not be considered a
source of revenue to meet normal operating expenditures, including salary
enhancement. Such fund shall be expended by the county or district
attorney, or other governmental agency's attorney through the normal
county or city appropriation system and shall be used for such additional
law enforcement and prosecutorial purposes as the county or district
attorney or other governmental agency's attorney deems appropriate,
including educational purposes. All moneys derived from past or pending
forfeitures shall be expended pursuant to this act. The board of county
commissioners shall provide adequate funding to the county or district
attorney's office to enable such office to enforce this act. Neither future
forfeitures nor the proceeds therefrom shall be used in planning or
adopting a county or district attorney's budget;

(B) if the plaintiff's attorney is the attorney general and the conduct
and offense giving rise to forfeiture is pursuant to-subseetionh)-of K.S.A.
60-4104(i), and amendments thereto, fees shall not exceed 15% of the total
proceeds, less the amounts of subsection (c)(1) and (2) in an uncontested
forfeiture nor 20% of the total proceeds, less the amounts of subsection (c)
(1) and (2) in a contested forfeiture. Such fees shall be remitted to the state
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HB 2001 3

treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of each such remittance, the state
treasurer shall deposit the entire amount in the state treasury to the credit
of the medicaid fraud prosecution revolving fund. Moneys paid into the
medicaid fraud prosecution revolving fund pursuant to this subsection
shall be appropriated to the attorney general for use by the attorney general
in the investigation and prosecution of medicaid fraud and abuse; or

(C) ifthe plaintiff's attorney is a private attorney, such reasonable fees
shall be negotiated by the employing law enforcement agency;

(4) repayment of law enforcement funds expended in purchasing of
contraband or controlled substances, subject to any interagency agreement.

(d) Any proceeds remaining shall be credited as follows, subject to
any interagency agreement:

(1) If the law enforcement agency is a state agency, the entire amount
shall be deposited in the state treasury and credited to such agency's state
forfeiture fund. There is hereby established in the state treasury the
following state funds: Kansas bureau of investigation state forfeiture fund,
Kansas attorney general's state medicaid fraud forfeiture fund, Kansas
highway patrol state forfeiture fund, Kansas department of corrections
state forfeiture fund and Kansas national guard counter drug state
forfeiture fund. Expenditures from the Kansas bureau of investigation state
forfeiture fund shall be made upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the attorney general or by
a person or persons designated by the attorney general. Expenditures from
the Kansas attorney general's state medicaid fraud forfeiture fund shall be
made upon warrants of the director of accounts and reports issued pursuant
to vouchers approved by the attorney general or by a person or persons
designated by the attorney general. Expenditures from the Kansas highway
patrol state forfeiture fund shall be made upon warrants of the director of
accounts and reports issued pursuant to vouchers approved by the
superintendent of the highway patrol or by a person or persons designated
by the superintendent. Expenditures from the Kansas department of
corrections state forfeiture fund shall be made upon warrants of the
director of accounts and reports issued pursuant to vouchers approved by
the secretary of the department of corrections or by a person or persons
designated by the secretary. Expenditures from the Kansas national guard
counter drug state forfeiture fund shall be made upon warrants of the
director of accounts and reports issued pursuant to vouchers approved by
the adjutant general of Kansas or by a person or persons designated by the
adjutant general. Each agency shall compile and submit a forfeiture fund
report to the legislature on or before February 1 of each year. Such report
shall include, but not be limited to: (A) The fund balance on December 1;
and (B) the deposits and expenditures for the previous 12-month period
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HB 2001 4

ending December 1. Upon the effective date of this act, the director of
accounts and reports is directed to transfer each agency's balance in the
state special asset forfeiture fund to the agency's new, state forfeiture fund.
All liabilities of the state special asset forfeiture fund existing prior to such
date are hereby imposed on the Kansas bureau of investigation state
forfeiture fund, Kansas highway patrol state forfeiture fund and the Kansas
department of corrections state forfeiture fund. The state special asset
forfeiture fund is hereby abolished.

(2) If the law enforcement agency is a city or county agency, the
entire amount shall be deposited in such city or county treasury and
credited to a special law enforcement trust fund. Each—ageney—shat-

(3) Moneys in the Kansas burecau of investigation state forfeiture
fund, Kansas highway patrol state forfeiture fund, Kansas department of
corrections state forfeiture fund, the special law enforcement trust funds
and the Kansas national guard counter drug state forfeiture fund shall not
be considered a source of revenue to meet normal operating expenses.
Such funds shall be expended by the agencies or departments through the
normal city, county or state appropriation system and shall be used for
such special, additional law enforcement purposes as the law enforcement
agency head deems appropriate. Neither future forfeitures nor the proceeds
from such forfeitures shall be used in planning or adopting a law
enforcement agency's budget.

(4) Moneys in the Kansas attorney general's medicaid fraud forfeiture
fund shall defray costs of the attorney general in connection with the
duties of investigating and prosecuting medicaid fraud and abuse.

Sec.2. K.S.A.2016 Supp. 60-4117 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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Session of 2017

HOUSE BILL No. 2003

By Legislative Post Audit Committee

12-5

AN ACT concerning forfeiture; amending the Kansas standard asset
seizure and forfeiture act; amending K.S.A. 2016 Supp. 60-4107 and
repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2016 Supp. 60-4107 is hereby amended to read as
follows: 60-4107. (a) Property may be seized for forfeiture by a law
enforcement officer upon process issued by the district court. The court
may issue a seizure warrant on an affidavit under oath demonstrating that
probable cause exists for the property's forfeiture or that the property has
been the subject of a previous final judgment of forfeiture in the courts of
any state or of the United States. The court may order that the property be
seized on such terms and conditions as are reasonable in the discretion of
the court. The order may be made on or in connection with a search
warrant. All real property is to be seized constructively or pursuant to a
preseizure adversarial judicial determination of probable cause, except that
this determination may be done ex parte when the attorney for the state has
demonstrated exigent circumstances to the court.

(b) Property may be seized for forfeiture by a law enforcement officer
without process on probable cause to believe the property is subject to
forfeiture under this act.

(c) Property may be seized constructively by:

(1) Posting notice of seizure for forfeiture or notice of pending
forfeiture on the property.

(2) Giving notice pursuant to K.S.A. 60-4109, and amendments
thereto.

(3) Filing or recording in the public records relating to that type of
property notice of seizure for forfeiture, notice of pending forfeiture, a
forfeiture lien or a lis pendens. Filings or recordings made pursuant to this
act are not subject to a filing fee or other charge, except that court costs
may be assessed and, if assessed, shall include the amount of the docket
fee prescribed by K.S.A. 60-2001, and amendments thereto, and any
additional court costs accrued in the action.

(d) The seizing agency shall make reasonable effort to provide notice
of the seizure to the person from whose possession or control the property
was seized and any interest holder of record within 30 days of seizing the
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HB 2003 2

property. If no person is in possession or control, the seizing agency may
attach the notice to the property or to the place of the property's seizure or
may make a reasonable effort to deliver the notice to the owner of the
property. The notice shall contain a general description of the property
seized, the date and place of seizure, the name of the seizing agency and
the address and telephone number of the seizing officer or other person or
agency from whom information about the seizure may be obtained.

(e) A person who acts in good faith and in a reasonable manner to
comply with an order of the court or a request of a law enforcement officer
is not liable to any person on account of acts done in reasonable
compliance with the order or request. No liability may attach from the fact
that a person declines a law enforcement officer's request to deliver
property.

(f) A possessory lien of a person from whose possession property is
seized is not affected by the seizure.

(g) When property is seized for forfeiture under this act, the seizing
agency shall, within 45 days of such seizure, forward to the county or
district attorney in whose jurisdiction the seizure occurred, a written
request for forfeiture which shall include a statement of facts and
circumstances of the seizure, the estimated value of the property, the
owner and lienholder of the property, the amount of any lien, and a
summary of the facts relied on for forfeiture.

(h) Upon receipt of a written request for forfeiture from a local law
enforcement agency, the county or district attorney shall have 14 days to
accept the request. Should such county or district attorney decline such
request, or fail to answer, the seizing agency may:

(1) Request a state law enforcement agency which enforces this act to
adopt the forfeiture; or

(2) engage an attorney, approved by the county or district attorney, to
represent the agency in the forfeiture proceeding. The county or district
attorney shall not represent the agency in the forfeiture proceeding as a
private attorney nor shall any law firm represent such agency in the

forfeiture proceeding in which the county or district attorney has an

affiliation.

(i) Upon receipt of a written request for forfeiture from a state law
enforcement agency, the county or district attorney shall have 14 days to
accept the request. Should such county or district attorney decline such
request, or fail to answer, the seizing agency may engage an assistant
attorney general or other attorney approved by the attorney general's office
to represent the agency in the forfeiture proceeding.

(j) Nothing in this act shall prevent the attorney general, an employee
of the attorney general or an authorized representative of the attorney
general from conducting forfeiture proceedings under this act.
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(k) Nothing in this act shall prevent a seizing agency from requesting
federal adoption of a seizure. It shall not be necessary to obtain any order
pursuant to K.S.A. 22-2512, and amendments thereto, to release any seized
property to a federal agency should the county or district attorney approve
of such transfer.

(I) Nothing in this act shall prevent a seizing agency, or the plaintiff's
attorney on behalf of the seizing agency, from settling any alleged
forfeiture claim against property before or during forfeiture proceedings.
Such settlement shall be in writing and shall be approved, if a local
agency, by the county or district attorney or, if a state agency, by the
attorney general's office and a district court judge. No hearing or other
proceeding shall be necessary. The records of settlements occurring prior
to commencement of judicial forfeiture proceedings in the district court
shall be retained by the county or district attorney for not less than five
years.

(m) Settlements under this act shall not be conditioned upon any
disposition of criminal charges.

Sec.2. K.S.A. 2016 Supp. 60-4107 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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Session of 2017

HOUSE BILL No. 2004

By Legislative Post Audit Committee

12-5

AN ACT concerning the Kansas standard asset seizure and forfeiture act;
relating to expenditure of proceeds; amending K.S.A. 2016 Supp. 60-
4117 and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2016 Supp. 60-4117 is hereby amended to read as
follows: 60-4117. Except as provided in K.S.A. 65-7014, and amendments
thereto: (a) When property is forfeited under this act, the law enforcement
agency may:

(1) Retain such property for official use or transfer the custody or
ownership to any local, state or federal agency, subject to any lien
preserved by the court;

(2) destroy or use for investigative or training purposes, any illegal or
controlled substances and equipment or other contraband, provided that
materials necessary as evidence shall be preserved;

(3) sell property which is not required by law to be destroyed and
which is not harmful to the public:

(A) All property, except real property, designated by the seizing
agency to be sold shall be sold at public sale to the highest bidder for cash
without appraisal. The seizing agency shall first cause notice of the sale to
be made by publication at least once in an official county newspaper as
defined by K.S.A. 64-101, and amendments thereto. Such notice shall
include the time, place, and conditions of the sale and description of the
property to be sold. Nothing in this subsection shall prevent a state agency
from using the state surplus property system and such system's procedures
shall be sufficient to meet the requirements of this subsection.

(B) Real property may be sold pursuant to subsection (A), or the
seizing agency may contract with a real estate company, licensed in this
state, to list, advertise and sell such real property in a commercially
reasonable manner.

(C) No employee or public official of any agency involved in the
investigation, seizure or forfeiture of seized property may purchase or
attempt to purchase such property; or

(4) salvage the property, subject to any lien preserved by the court.

(b) When fircarms are forfeited under this act, the firearms in the
discretion of the seizing agency, shall be destroyed, used within the seizing
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agency for official purposes, traded to another law enforcement agency for
use within such agency or given to the Kansas bureau of investigation for
law enforcement, testing, comparison or destruction by the Kansas bureau
of investigation forensic laboratory.

(c) The proceeds of any sale shall be distributed in the following
order of priority:

(1) For satisfaction of any court preserved security interest or lien, or
in the case of a violation, as defined by-subseetien—h)of K.S.A. 60-
4104(i), and amendments thereto, the proceeds shall be remitted to the
state treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of such remittance, the state treasurer
shall deposit the entire amount into the state treasury to the credit of the
medicaid fraud reimbursement fund;

(2) thereafter, for payment of all proper expenses of the proceedings
for forfeiture and disposition, including expenses of seizure, inventory,
appraisal, maintenance of custody, preservation of availability, advertising,
service of process, sale and court costs;

(3) reasonable attorney fees:

(A) If the plaintiff's attorney is a county or district attorney, an
assistant, or another governmental agency's attorney, fees shall not exceed
15% of the total proceeds, less the amounts of subsection (c)(1) and (2), in
an uncontested forfeiture nor 20% of the total proceeds, less the amounts
of subsection (c)(1) and (2), in a contested forfeiture. Such fees shall be
deposited in the county or city treasury and credited to the special
prosecutor's trust fund. Moneys in such fund shall not be considered a
source of revenue to meet normal operating expenditures, including salary
enhancement. Such fund shall be expended by the county or district
attorney, or other governmental agency's attorney through the normal
county or city appropriation system and shall be used for such additional
law enforcement and prosecutorial purposes as the county or district
attorney or other governmental agency's attorney deems appropriate,
including educational purposes. All moneys derived from past or pending
forfeitures shall be expended pursuant to this act. The board of county
commissioners shall provide adequate funding to the county or district
attorney's office to enable such office to enforce this act. Neither future
forfeitures nor the proceeds therefrom shall be used in planning or
adopting a county or district attorney's budget;

(B) if the plaintiff's attorney is the attorney general and the conduct
and offense giving rise to forfeiture is pursuant to-subseetionh)-of K.S.A.
60-4104(i), and amendments thereto, fees shall not exceed 15% of the total
proceeds, less the amounts of subsection (c)(1) and (2) in an uncontested
forfeiture nor 20% of the total proceeds, less the amounts of subsection (c)
(1) and (2) in a contested forfeiture. Such fees shall be remitted to the state
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treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of each such remittance, the state
treasurer shall deposit the entire amount in the state treasury to the credit
of the medicaid fraud prosecution revolving fund. Moneys paid into the
medicaid fraud prosecution revolving fund pursuant to this subsection
shall be appropriated to the attorney general for use by the attorney general
in the investigation and prosecution of medicaid fraud and abuse; or

(C) ifthe plaintiff's attorney is a private attorney, such reasonable fees
shall be negotiated by the employing law enforcement agency;

(4) repayment of law enforcement funds expended in purchasing of
contraband or controlled substances, subject to any interagency agreement.

(d) Any proceeds remaining shall be credited as follows, subject to
any interagency agreement:

(1) If the law enforcement agency is a state agency, the entire amount
shall be deposited in the state treasury and credited to such agency's state
forfeiture fund. There is hereby established in the state treasury the
following state funds: Kansas bureau of investigation state forfeiture fund,
Kansas attorney general's state medicaid fraud forfeiture fund, Kansas
highway patrol state forfeiture fund, Kansas department of corrections
state forfeiture fund and Kansas national guard counter drug state
forfeiture fund. Expenditures from the Kansas bureau of investigation state
forfeiture fund shall be made upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the attorney general or by
a person or persons designated by the attorney general. Expenditures from
the Kansas attorney general's state medicaid fraud forfeiture fund shall be
made upon warrants of the director of accounts and reports issued pursuant
to vouchers approved by the attorney general or by a person or persons
designated by the attorney general. Expenditures from the Kansas highway
patrol state forfeiture fund shall be made upon warrants of the director of
accounts and reports issued pursuant to vouchers approved by the
superintendent of the highway patrol or by a person or persons designated
by the superintendent. Expenditures from the Kansas department of
corrections state forfeiture fund shall be made upon warrants of the
director of accounts and reports issued pursuant to vouchers approved by
the secretary of the department of corrections or by a person or persons
designated by the secretary. Expenditures from the Kansas national guard
counter drug state forfeiture fund shall be made upon warrants of the
director of accounts and reports issued pursuant to vouchers approved by
the adjutant general of Kansas or by a person or persons designated by the
adjutant general. Each agency shall compile and submit a forfeiture fund
report to the legislature on or before February 1 of each year. Such report
shall include, but not be limited to: (A) The fund balance on December 1;
and (B) the deposits and expenditures for the previous 12-month period
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ending December 1. Upon the effective date of this act, the director of
accounts and reports is directed to transfer each agency's balance in the
state special asset forfeiture fund to the agency's new, state forfeiture fund.
All liabilities of the state special asset forfeiture fund existing prior to such
date are hereby imposed on the Kansas bureau of investigation state
forfeiture fund, Kansas highway patrol state forfeiture fund and the Kansas
department of corrections state forfeiture fund. The state special asset
forfeiture fund is hereby abolished.

(2) If the law enforcement agency is a city or county agency, the
entire amount shall be deposited in such city or county treasury and
credited to a special law enforcement trust fund. Each agency shall
compile and submit annually a special law enforcement trust fund report to
the entity which has budgetary authority over such agency and such report
shall specify, for such period, the type and approximate value of the
forfeited property received, the amount of any forfeiture proceeds
received, and how any of those proceeds were expended.

(3) Moneys in the Kansas burecau of investigation state forfeiture
fund, Kansas highway patrol state forfeiture fund, Kansas department of
corrections state forfeiture fund, the special law enforcement trust funds
and the Kansas national guard counter drug state forfeiture fund shall not
be considered a source of revenue to meet normal operating expenses,
including salaries, benefits or salary enhancements for permanent
employees. Such funds shall be expended by the agencies or departments
through the normal city, county or state appropriation system and shall be
used for such special, additional law enforcement purposes as the law
enforcement agency head deems appropriate. Neither future forfeitures nor
the proceeds from such forfeitures shall be used in planning or adopting a
law enforcement agency's budget.

(4) Moneys in the Kansas attorney general's medicaid fraud forfeiture
fund shall defray costs of the attorney general in connection with the
duties of investigating and prosecuting medicaid fraud and abuse.

Sec.2. K.S.A.2016 Supp. 60-4117 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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HOUSE BILL No. 2018

By Representative Finney

1-6

AN ACT concerning the Kansas standard asset forfeiture act; relating to
offenses giving rise to forfeiture; amending K.S.A. 2016 Supp. 60-4104
and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2016 Supp. 60-4104 is hereby amended to read as
follows: 60-4104. Conduct and offenses giving rise to forfeiture under this
act,whether-ornet-thereis-apreseeutionor only after a conviction related
to the offense, are:

(a) All offenses which statutorily and specifically authorize forfeiture;

(b) violations involving controlled substances, as described in K.S.A.
2016 Supp. 21-5701 through 21-5717, and amendments thereto;

(c) theft, as defined in K.S.A. 2016 Supp. 21-5801, and amendments
thereto;

(d) criminal discharge of a firearm, as defined in K.S.A. 2016 Supp.
21-6308(a)(1) and (a)(2), and amendments thereto;

(e) gambling, as defined in K.S.A. 2016 Supp. 21-6404, and
amendments thereto, and commercial gambling, as defined in K.S.A. 2016
Supp. 21-6406(a)(1), and amendments thereto;

(f) counterfeiting, as defined in K.S.A. 2016 Supp. 21-5825, and
amendments thereto;

(g) unlawful possession or use of a scanning device or reencoder, as
described in K.S.A. 2016 Supp. 21-6108, and amendments thereto;

(h) medicaid fraud, as described in K.S.A. 2016 Supp. 21-5925
through 21-5934, and amendments thereto;

(1) an act or omission occurring outside this state, which would be a
violation in the place of occurrence and would be described in this section
if the act occurred in this state;whether-ornotitis-proseettedinany-state;

(j) an act or omission committed in furtherance of any act or omission
described in this sectron 1ncludrng any 1nch0ate or preparatory offense;

(k) any solicitation or conspiracy to commit any act or omission

described in this section;—whether—or—not—there—is—a—proseettion—or-
eonvietionrelatedto-the-acteromission;

() terrorism, as defined in K.S.A. 2016 Supp. 21-5421, and
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amendments thereto, illegal use of weapons of mass destruction, as
defined in K.S.A. 2016 Supp. 21-5422, and amendments thereto, and
furtherance of terrorism or illegal use of weapons of mass destruction, as
described in K.S.A. 2016 Supp. 21-5423, and amendments thereto;

(m) unlawful conduct of dog fighting and unlawful possession of dog
fighting paraphernalia, as defined in K.S.A. 2016 Supp. 21-6414(a) and
(b), and amendments thereto;

(n) unlawful conduct of cockfighting and unlawful possession of
cockfighting paraphernalia, as defined in K.S.A. 2016 Supp. 21-6417(a)
and (b), and amendments thereto;

(o) selling sexual relations, as defined in K.S.A. 2016 Supp. 21-6419,
and amendments thereto, promoting the sale of sexual relations, as defined
in K.S.A. 2016 Supp. 21-6420, and amendments thereto, and buying
sexual relations, as defined in K.S.A. 2016 Supp. 21-6421, and
amendments thereto;

(p) human trafficking and aggravated human trafficking, as defined in
K.S.A. 2016 Supp. 21-5426, and amendments thereto;

(q) violations of the banking code, as described in K.S.A. 9-2012, and
amendments thereto;

(r) mistreatment of a dependent adult, as defined in K.S.A. 2016
Supp. 21-5417, and amendments thereto;

(s) giving a worthless check, as defined in K.S.A. 2016 Supp. 21-
5821, and amendments thereto;

(t) forgery, as defined in K.S.A. 2016 Supp. 21-5823, and
amendments thereto;

(u) making false information, as defined in K.S.A. 2016 Supp. 21-
5824, and amendments thereto;

(v) criminal use of a financial card, as defined in K.S.A. 2016 Supp.
21-5828, and amendments thereto;

(w) unlawful acts concerning computers, as described in K.S.A. 2016
Supp. 21-5839, and amendments thereto;

(x) identity theft and identity fraud, as defined in K.S.A. 2016 Supp.
21-6107(a) and (b), and amendments thereto;

(y) electronic solicitation, as defined in K.S.A. 2016 Supp. 21-5509,
and amendments thereto;

(z) felony violations of fleeing or attempting to elude a police officer,
as described in K.S.A. 8-1568, and amendments thereto;

(aa) commercial sexual exploitation of a child, as defined in K.S.A.
2016 Supp. 21-6422, and amendments thereto;

(bb) violations of the Kansas racketeer influenced and corrupt
organization act, as described in K.S.A. 2016 Supp. 21-6329, and
amendments thereto;

(cc) indecent solicitation of a child and aggravated indecent
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solicitation of a child, as defined in K.S.A. 2016 Supp. 21-5508, and
amendments thereto;

(dd) sexual exploitation of a child, as defined in K.S.A. 2016 Supp.
21-5510, and amendments thereto; and

(ee) violation of a consumer protection order as defined in K.S.A.
2016 Supp. 21-6423, and amendments thereto.

Sec. 2. K.S.A. 2016 Supp. 60-4104 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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Session of 2017

HOUSE BILL No. 2116

By Committee on Corrections and Juvenile Justice

1-19

AN ACT concerning the Kansas standard asset seizure and forfeiture act;
relating to offenses giving rise to forfeiture; proceedings; disposition of
property; reporting; amending K.S.A. 60-4106 and K.S.A. 2016 Supp.
60-4104, 60-4105, 60-4107, 60-4111, 60-4112 and 60-4117 and
repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) The attorney general shall maintain a searchable
public website that includes the following information about property
seized and forfeited pursuant to the Kansas standard asset seizure and
forfeiture act:

(1) The name of the law enforcement agency that seized such
property;

(2) the date of the seizure of such property;

(3) adescription of such property;

(4) the location of the seizure;

(5) the estimated value of such property;

(6) the offense giving rise to forfeiture;

(7) the race, ethnicity and gender of the person from whom such
property was seized;

(8) the case number for the forfeiture; and

(9) the total value of all seized and forfeited property held by each
law enforcement agency.

(b) Each law enforcement agency shall provide the information
required by subsection (a) to the attorney general each month.

(c) Beginning in 2018 and each year thereafter, at the beginning of
each regular session of the legislature the attorney general shall provide a
report to the president of the senate and the speaker of the house of
representatives containing the information gathered pursuant to subsection
(a).

(d) The attorney general may adopt rules and regulations to carry out
the provisions of this section.

(e) This section shall be part of and supplemental to the Kansas
standard asset seizure and forfeiture act.

Sec. 2. K.S.A. 2016 Supp. 60-4104 is hereby amended to read as
follows: 60-4104.-Cenduet-and-Offenses giving rise to forfeiture under this
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act;whether-ornetthereis-aproseeutionor only affer a conviction related

to the offense, are:

(a) All offenses which statutorily and specifically authorize forfeiture;

(b) felony violations involving controlled substances, as described in
K.S.A. 2016 Supp. 21-5701 through 21-5717, and amendments thereto;

(c) felony violations of theft, as defined in K.S.A. 2016 Supp. 21-
5801, and amendments thereto;

(d) felony violations of criminal discharge of a firearm, as defined in
K.S.A. 2016 Supp. 21-6308a)H-and{a)}2), and amendments thereto;

(e) gambling—as—defined—in—KSA—20H6—Supp—21-6404;—and—
amendments—thereto—and felony violations of commercial gambling, as
defined in K.S.A. 2016 Supp. 21-6406a)), and amendments thereto;

(f) felony violations of counterfeiting, as defined in K.S.A. 2016
Supp. 21-5825, and amendments thereto;

(g) unlawful possession or use of a scanning device or reencoder, as
described in K.S.A. 2016 Supp. 21-6108, and amendments thereto;

(h) felony violations of medicaid fraud, as described in K.S.A. 2016
Supp 21- 5925 through 21 5934 and amendments thereto;

- (i) terrorism, as defined in K.S.A. 2016 Supp. 21-5421, and
amendments thereto, illegal use of weapons of mass destruction, as
defined in K.S.A. 2016 Supp. 21-5422, and amendments thereto, and
furtherance of terrorism or illegal use of weapons of mass destruction, as
described in K.S.A. 2016 Supp. 21-5423, and amendments thereto;

@) () unlawful conduct of dog fighting-and-unlawful-possessionrof
dog—fightingparaphernatia, as defined in K.S.A. 2016 Supp. 21-6414(a)
and-(b), and amendments thereto;

@) (k) unlawful conduct of cockfighting-and-unlawful-pessesston—of
eockfightingparaphernalia, as defined in K.S.A. 2016 Supp. 21-6417(a)
and-(b), and amendments thereto;

) (1) sellingsexualrelations;as—definedin IS A20H6-Supp—21-
649 -and-amendments-thereto;-promoting the sale of sexual relations, as
defined in K.S.A. 2016 Supp. 21-6420, and amendments thereto, and
felony violations of buying sexual relations, as defined in K.S.A. 2016
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Supp. 21-6421, and amendments thereto;

&) (m) human trafficking and aggravated human trafficking, as
defined in K.S.A. 2016 Supp. 21-5426, and amendments thereto;

) (n) violations of the banking code, as described in K.S.A. 9-2012,
and amendments thereto;

& (o) felony violations of mistreatment of a dependent adult and
felony violations of mistreatment of an elder person, as defined in K.S.A.
2016 Supp. 21-5417, and amendments thereto;

) (p) felony violations of giving a worthless check, as defined in
K.S.A. 2016 Supp. 21-5821, and amendments thereto;

© (q) forgery, as defined in K.S.A. 2016 Supp. 21-5823, and
amendments thereto;

@) (r) making false information, as defined in K.S.A. 2016 Supp. 21-
5824, and amendments thereto;

&3 (s) felony violations of criminal use of a financial card, as defined
in K.S.A. 2016 Supp. 21-5828, and amendments thereto;

&9 (1) felony violations of unlawful acts concerning computers, as
described in K.S.A. 2016 Supp. 21-5839, and amendments thereto;

&) (u) identity theft and identity fraud, as defined in K.S.A. 2016
Supp. 21-6107¢a)and-b), and amendments thereto;

&9 (v) electronic solicitation, as defined in K.S.A. 2016 Supp. 21-
5509, and amendments thereto;

2 (w) felony violations of fleeing or attempting to elude a police
officer, as described in K.S.A. 8-1568, and amendments thereto;

fea) (x) commercial sexual exploitation of a child, as defined in
K.S.A. 2016 Supp. 21-6422, and amendments thereto;

by () violations of the Kansas racketeer influenced and corrupt
organization act, as described in K.S.A. 2016 Supp. 21-6329, and
amendments thereto;

tee) (z) indecent solicitation of a child and aggravated indecent
solicitation of a child, as defined in K.S.A. 2016 Supp. 21-5508, and
amendments thereto;

tdeh (aa) sexual exploitation of a child, as defined in K.S.A. 2016
Supp. 21-5510, and amendments thereto; and

tee) (bb) violation of a consumer protection order as defined in
K.S.A. 2016 Supp. 21-6423, and amendments thereto.

Sec. 3. K.S.A. 2016 Supp. 60-4105 is hereby amended to read as
follows: 60-4105. Except as provided in K.S.A. 60-4106, and amendments
thereto, the following property is subject to forfeiture:

(a) Property described in a statute authorizing forfeiture;

(b) except as otherwise provided by law, all property, of every kind,
including, but not limited to, cash and negotiable instruments and the
whole of any lot or tract of land and any appurtenances or improvements
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to real property that is either:

(1) Furnished or intended to be furnished by any person in an
exchange that constitutes-eenduet an offense giving rise to forfeiture; or

(2) used or intended to be used in any manner to facilitate-eenduet an
offense giving rise to forfeiture, including, but not limited to, any
electronic device, computer, computer system, computer network or any
software or data owned by the defendant which is used during the
commission of an offense listed in K.S.A. 60-4104, and amendments
thereto;

(c) all proceeds of-any-eonduet an offense giving rise to forfeiture;

(d) all property of every kind, including, but not limited to, cash and
negotiable instruments derived from or realized through any proceeds
which were obtained directly or indirectly from the commission of an
offense listed in K.S.A. 60-4104, and amendments thereto;

(e) all weapons possessed, used, or available for use in any manner to
facﬂltate-eeﬁdue’f an oﬁ‘ense glvmg rise to forfelture

& () contraband, which shall be seized and summarily forfeited to
the state without regard to the procedures set forth in this act;

) (g) all controlled substances, raw materials, controlled substance
analogs, counterfeit substances, or imitation controlled substances that
have been manufactured, distributed, dispensed, possessed, or acquired in
violation of the laws of this state; and

@ (h) any items bearing a counterfeit mark.

Sec. 4. K.S.A. 60-4106 is hereby amended to read as follows: 60-
4106. (a) All property, including all interests in property, described in
K.S.A. 60-4105, and amendments thereto, is subject to forfeiture subject to
all mortgages, deeds of trust, financing statements or security agreements
properly of record prior to the forfeiture held by an interest holder except
that property spec1ﬁcally exempted hereunder:

(1) <

&) No conveyance used by any person as a common carrier in the
transaction of business as a common carrier is subject to forfeiture under
this act unless it appears that the owner or other person in charge of the
conveyance is a consenting party or privy to—a—vielatien—efthis—aet the
offense giving rise to forfeiture.

(3) No property is subject to forfeiture under this act if the owner or
interest holder acquired the property before or during the—eenduet-
commission of the offense giving rise to the property's forfeiture, and such
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owner or interest holder:

(A) Did not know and could not have reasonably known of the act or
omission or that it was likely to occur; or

(B) acted reasonably to prevent the—eenduet offense giving rise to
forfeiture.

(4) No property is subject to forfeiture if the owner or interest holder
acquired the property after the-eenduet commission of the offense giving
rise to the property's forfeiture, including acquisition of proceeds of
eonduet an offense giving rise to forfeiture, and the owner or interest
holder acquired the property in good faith, for value and was not
knowingly taking part in an illegal transaction.

(5) (A) An interest in property acquired in good faith by an attorney
as reasonable payment or to secure payment for legal services in a criminal
matter relating to violations of this act or for the reimbursement of
reasonable expenses related to the legal services is exempt from forfeiture
unless before the interest was acquired the attorney knew of a judicial
determination of probable cause that the property is subject to forfeiture.

(B) The state bears the burden of proving that an exemption claimed
under—this—seetien subsection (a)(5)(4) is not applicable. Evidence made
available by the compelled disclosure of confidential communications
between an attorney and a client other than nonprivileged information
relating to attorney fees, is not admissible to satisfy the state's burden of
proof.

(6) No motor vehicle that has a market value of $10,000 or less is
subject to forfeiture under this act.

(7)  No cash in any amount less than 3200 is subject to forfeiture
under this act.

(8) No ownership or interest in real property that is a homestead is
subject to forfeiture under this act.

(b) Notwithstanding subsection (a), property is not exempt from
forfeiture, even though the owner or interest holder lacked knowledge or
reason to know that the-eenduet offense giving rise to property's forfeiture
had occurred or was likely to occur, if the:

(1) Person whose-eenduet offense gave rise to the property's forfeiture
had authority to convey the property of the person claiming the exemption
to a good faith purchaser for value at the time of the-eenduet offense; or

) owner or interest holder acquired the property with notice of the
property's actual or constructive seizure for forfeiture under this act, or
with reason to believe that the property was subject to forfeiture under this
act.
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(c) Prior to final judgment in a judicial forfeiture proceeding, a court
shall limit the scope of a proposed forfeiture to the extent the court finds
the effect of the forfeiture is grossly disproportionate to the nature and
severity of the owner's conduct including, but not limited to, a
consideration of any of the following factors:

(1) The gain received or expected to be received by an owner from
such conduct-that-alewsforfeiture;

(2) the value of the property subject to forfeiture;

(3) the extent to which the property actually facilitated the-eriminat
eonduet offense giving rise to forfeiture;

(4) the nature and extent of the owner's knowledge of the role of
others in the—eenduet offense that allows forfeiture of the property and
efforts of the owner to prevent-the-eenduet such offense; and

(5) the totality of the circumstances regarding the investigation.

Sec. 5. K.S.A. 2016 Supp. 60-4107 is hereby amended to read as
follows: 60-4107. (a) Property may be seized for forfeiture by a law
enforcement officer upon process issued by the district court. The court
may issue a seizure warrant on an affidavit under oath demonstrating that
probable cause exists for the property's forfeiture or that the property has
been the subject of a previous final judgment of forfeiture in the courts of
any state or of the United States. The court may order that the property be
seized on such terms and conditions as are reasonable in the discretion of
the court. The order may be made on or in connection with a search
warrant. All real property is to be seized constructively or pursuant to a
preseizure adversarial judicial determination of probable cause, except that
this determination may be done ex parte when the attorney for the state has
demonstrated exigent circumstances to the court.

(b) Personal property may be secized for forfeiture by a law
enforcement officer without process on probable cause to believe the
property is subject to forfeiture under this act and:

(1) The seizure of personal property is incident to a lawful arrest or
search;

(2) the personal property has been the subject of a prior judgment in
favor of the state, or

(3) the law enforcement officer has probable cause to believe that a
delay in seizure of the personal property will result in the removal or
destruction of such property.

(c) Property may be seized constructively by:

(1) Posting notice of seizure for forfeiture or notice of pending
forfeiture on the property.

(2) Giving notice pursuant to K.S.A. 60-4109, and amendments
thereto.

(3) Filing or recording in the public records relating to that type of
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property notice of seizure for forfeiture, notice of pending forfeiture, a
forfeiture lien or a lis pendens. Filings or recordings made pursuant to this
act are not subject to a filing fee or other charge, except that court costs
may be assessed and, if assessed, shall include the amount of the docket
fee prescribed by K.S.A. 60-2001, and amendments thereto, and any
additional court costs accrued in the action.

(d) The seizing agency shall make reasonable effort to provide
written notice of the seizure to the person from whose possession or
control the property was seized and any interest holder of record within 30
days of seizing the property. If no person is in possession or control, the
seizing agency may attach the notice to the property or to the place of the
property's seizure or may make a reasonable effort to deliver the notice to
the owner of the property. The written notice shall contain a general
description of the property seized, the date and place of seizure, the name
of the seizing agency and the address and telephone number of the seizing
officer or other person or agency from whom information about the seizure
may be obtained.

(e) A person who acts in good faith and in a reasonable manner to
comply with an order of the court or a request of a law enforcement officer
is not liable to any person on account of acts done in reasonable
compliance with the order or request. No liability may attach from the fact
that a person declines a law enforcement officer's request to deliver
property.

(f) A possessory lien of a person from whose possession property is
seized is not affected by the seizure.

(g) When propertyis—seizedforforfeitureunder—this—aet the person
from whose possession or control the property was seized has been
convicted of the offense giving rise to forfeiture under this act and the
property is forfeited pursuant to this act, the seizing agency shall, within
45 days of such seizure, forward to the county or district attorney in whose
jurisdiction the seizure occurred, a written request for forfeiture which
shall include a statement of facts and circumstances of the seizure, the
estimated value of the property, the owner and lienholder of the property,
the amount of any lien; and a summary of the facts relied on for forfeiture.

(h) Upon receipt of a written request for forfeiture from a local law
enforcement agency, the county or district attorney shall have 14 days to
accept the request. Should such county or district attorney decline such
request, or fail to answer, the seizing agency may:

(1) Request a state law enforcement agency which enforces this act to
adopt the forfeiture; or

(2) engage an attorney, approved by the county or district attorney, to
represent the agency in the forfeiture proceeding.

(1) Upon receipt of a written request for forfeiture from a state law
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enforcement agency, the county or district attorney shall have 14 days to
accept the request. Should such county or district attorney decline such
request, or fail to answer, the seizing agency may engage an assistant
attorney general or other attorney approved by the attorney general's office
to represent the agency in the forfeiture proceeding.

(j) Nothing in this act shall prevent the attorney general, an employee
of the attorney general or an authorized representative of the attorney
general from conducting forfeiture proceedings under this act.

(k) Nothing in this act shall prevent a seizing agency from requesting
federal adoption of a seizure. It shall not be necessary to obtain any order
pursuant to K.S.A. 22-2512, and amendments thereto, to release any seized
property to a federal agency should the county or district attorney approve
of such transfer.

() Nothing in this act shall prevent a seizing agency, or the plaintiff's
attorney on behalf of the seizing agency, from settling any alleged
forfeiture claim against property before or during forfeiture proceedings.
Such settlement shall be in writing and shall be approved, if a local
agency, by the county or district attorney or, if a state agency, by the
attorney general's office and a district court judge. No hearing or other
proceeding shall be necessary. The records of settlements occurring prior
to commencement of judicial forfeiture proceedings in the district court
shall be retained by the county or district attorney for not less than five
years.

(m) Settlements under this act shall not be conditioned upon any
disposition of criminal charges.

Sec. 6. K.S.A. 2016 Supp. 60-4111 is hereby amended to read as
follows: 60-4111. (a) Only an owner of or interest holder in property
seized for forfeiture may file a claim, and shall do so in the manner
provided in this section. The claim shall be mailed to the seizing agency
and to the plaintiff's attorney by certified mail, return receipt requested,
within 30 days after the effective date of notice of pending forfeiture. No
extension of time for the filing of a claim shall be granted except for good
cause shown.

(b) The claim and all supporting documents shall be in affidavit form,
signed by the claimant under oath, and sworn to by the affiant before one
who has authority to administer the oath, under penalty of perjury, K.S.A.
2016 Supp. 21-5903, and amendments thereto, or making a false writing,
K.S.A. 2016 Supp. 21-5824, and amendments thereto, and shall set forth
all of the following:

(1) The caption of the proceedings and identifying number, if any, as
set forth on the notice of pending forfeiture or complaint, the name of the
claimant, and the name of the plaintiff's attorney who authorized the notice
of pending forfeiture or complaint.
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(2) The address where the claimant will accept mail.

(3) The nature and extent of the claimant's interest in the property.

(4) The date, the identity of the transferor, and a detailed description
of the circumstances of the claimant's acquisition of the interest in the
property.

(5) The specific provision of this act relied on in asserting that the
property is not subject to forfeiture.

(6) All essential facts supporting each assertion.

(7) The specific relief sought.

(c) After a claim is filed pursuant to this section, the state shall be
required to prove, by clear and convincing evidence, that the claimant is
not entitled to have the property returned.

Sec. 7. K.S.A. 2016 Supp. 60-4112 is hereby amended to read as
follows: 60-4112. (a) A judicial forfeiture proceeding under this act is
subject to the provisions of this section.

(b) The court, on application of the plaintiff's attorney, may enter any
restraining order or injunction, require the execution of satisfactory
performance bonds, create receiverships, appoint conservators, custodians,
appraisers, accountants or trustees, or take any other action to seize,
secure, maintain or preserve the availability of property subject to
forfeiture under this act, including a writ of attachment or a warrant for
such property's seizure, whether before or after the filing of a notice of
pending forfeiture or complaint.

(c) If property is seized for forfeiture or a forfeiture lien is filed
without a previous judicial determination of probable cause or order of
forfeiture or a hearing under—subseetten—+e)rofK.S.A. 60-4114(c), and
amendments thereto, the court, on an application filed by an owner of or
interest holder in the property within 14 days after notice of the property's
seizure for forfeiture or lien, or actual knowledge of it, whichever is
earlier, and after complying with the requirements for claims in K.S.A. 60-
4109, and amendments thereto, after seven days' notice to the plaintiff's
attorney, may issue an order to show cause to the seizing agency, for a
hearing on the sole issue of whether probable cause for forfeiture of the
property then exists. The hearing shall be held within 30 days of the order
to show cause unless continued for good cause on motion of either party. If
the court finds that there is no probable cause for forfeiture of the property,
or if the seizing agency elects not to contest the issue, the property shall be
released to the custody of the applicant, as custodian for the court, or from
the lien pending the outcome of a judicial proceeding pursuant to this act.
If the court finds that probable cause for the forfeiture of the property
exists, the court shall not order the property released.

(d) All applications filed within the 14-day period prescribed by
subsection (c) shall be consolidated for a single hearing relating to each
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applicant's interest in the property seized for forfeiture.

(e) A person charged with a criminal offense may apply at any time
before final judgment to the court where the forfeiture proceeding is
pending for the release of property seized for forfeiture, that is necessary
for the defense of the person's criminal charge. The application shall
satisfy the requirements under-subseetion—b)-of K.S.A. 60-4111(b), and
amendments thereto. The court shall hold a probable cause hearing if the
applicant establishes that:

(1) The person has not had an opportunity to participate in a previous
adversarial judicial determination of probable cause.

(2) The person has no access to other moneys adequate for the
payment of criminal counsel.

(3) The interest in property to be released is not subject to any claim
other than the forfeiture.

(f) If the court finds that there is no probable cause for forfeiture of
the property, the court shall order the property released pursuant to
subsection (c). If the seizing agency does not contest the hearing, the court
may release a reasonable amount of property for the payment of the
applicant's criminal defense costs. Property that has been released by the
court and that has been paid for criminal defense services actually
rendered is exempt under this act.

(g) A defendant convicted in any criminal proceeding is precluded
from later denying the essential allegations of the criminal offense of
which the defendant was convicted in any proceeding pursuant to this
section. e-prrposes-of this-seetiom;-a-convietionresultsfronra-verdiet

(h) (1) At any time following forfeiture pursuant to this act, the
person from whose possession or control the property was seized may
petition the court to determine whether such forfeiture is
unconstitutionally excessive.

(2) The person from whose possession or control the property was
seized has the burden of establishing that the forfeiture is disproportional
to the seriousness of the offense giving rise to the forfeiture by a
preponderance of the evidence at a hearing conducted by the court
without a jury. Such hearing may be a component of the associated trial
and not a separate hearing.

(3) In determining whether the forfeiture is unconstitutionally
excessive, the court may consider all relevant factors, including, but not
limited to:

(4) The seriousness of the offense;

(B) the extent to which the person whose possession or control of the
property was seized participated in the offense;

(C) the extent to which the property was used in committing the
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offense; and

(D) the sentence imposed for committing the offense giving rise to
forfeiture.

(i) In any proceeding under this act, if a claim is based on any
exemption provided for in this act, the burden of proving the existence of
the exemption is on the claimant, and is not necessary for the seizing
agency or plaintiff's attorney to negate the exemption in any application or
complaint.

@ () In hearings and determinations pursuant to this section, the
court may receive and consider, in making any determination of probable
cause or reasonable cause, all evidence admissible in determining probable
cause at a preliminary hearing or in the issuance of a search warrant,
together with inferences therefrom.

& (k) The fact that money, negotiable instruments, precious metals,
communication devices; and weapons were found in close proximity to
contraband or an instrumentality of conduct giving rise to forfeiture shall
give rise to the rebuttable presumption, in the manner provided in
subseetion—{a)of K.S.A. 60-414(a), and amendments thereto, that such
item was the proceeds of conduct giving rise to forfeiture or was used or
intended to be used to facilitate the conduct.

d9 (1) There shall be a rebuttable presumption, in the manner
provided in-subseetion(ay K.S.A. 60-414(a), and amendments thereto, that
any property of a person is subject to forfeiture under this act if the seizing
agency establishes, by the standard of proof applicable to that proceeding,
all of the following:

(1) The person has engaged in conduct giving rise to forfeiture;

(2) the property was acquired by the person during that period of the
conduct giving rise to forfeiture or within a reasonable time after the
period; and

(3) there was no likely source for the property other than the conduct
giving rise to forfeiture.

& (m) A finding that property is the proceeds of conduct giving rise
to forfeiture does not require proof the property is the proceeds of any
particular exchange or transaction.

tm) (n) A person who acquires any property subject to forfeiture is a
constructive trustee of the property, and such property's fruits, for the
benefit of the seizing agency, to the extent that such agency's interest is not
exempt from forfeiture. If property subject to forfeiture has been
commingled with other property, the court shall order the forfeiture of the
mingled property and of any fruits of the mingled property, to the extent of
the property subject to forfeiture, unless an owner or interest holder proves
that specified property does not contain property subject to forfeiture, or
that such owner's or interest holder's interest in specified property is
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exempt from forfeiture.

@) (o) All property declared forfeited under this act vests in the law
enforcement agency seeking forfeiture on the date of commission of the
conduct giving rise to forfeiture together with the proceeds of the property
after that time. Any such property or proceeds subsequently transferred to
any person remain subject to forfeiture and thereafter shall be ordered
forfeited unless the transferee acquired the property in good faith, for
value, and was not knowingly taking part in an illegal transaction, and the
transferee's interest is exempt under K.S.A. 60-4106, and amendments
thereto.

(p) On motion by the plamtlffs attorney, the court shall stay
discovery against the criminal defendant and against the seizing agency in
civil proceedings during a related criminal proceeding alleging the same
conduct, after making provision to prevent loss to any party resulting from
the delay. Such a stay shall not be available pending any appeal by a
defendant.

(@) Except as otherwise provided by this act, all proceedings
hereunder shall be governed by the rules of civil procedure pursuant to
K.S.A. 60-101 et seq., and amendments thereto.

(r) An action pursuant to this act shall be consolidated with any other
action or proceeding pursuant to this act or to such other foreclosure or
trustee sale proceedings relating to the same property on motion of the
plaintiff's attorney, and may be consolidated on motion of an owner or
interest holder.

(s) There shall be a rebuttable presumption, in the manner provided in
subseetion—(a)—of K.S.A. 60-414(a), and amendments thereto, that any
property in or upon which controlled substances are located at the time of
seizure, was being used or intended for use to facilitate an act giving rise
to forfeiture.

Sec. 8. K.S.A. 2016 Supp. 60-4117 is hereby amended to read as
follows: 60-4117. Except as provided in K.S.A. 65-7014, and amendments
thereto: (a) When property is forfeited under this act, the law enforcement
agency may:

(1) Retain such property for official use or transfer the custody or
ownership to any local, state or federal agency, subject to any lien
preserved by the court;

(2) destroy or use for investigative or training purposes, any illegal or
controlled substances and equipment or other contraband, provided that
materials necessary as evidence shall be preserved;

(3) sell property which is not required by law to be destroyed and

90



—_—
OO0 JN Nk W —

[OSRROSRRUSTRUCEE NS TN NS TN NS T (S T NS I S I NS I NS i NS i S R el el e e e
W= OOV PAWNFRL, OOV NI WN—

HB 2116 13

which is not harmful to the public:

(A) All property, except real property, designated by the seizing
agency to be sold shall be sold at public sale to the highest bidder for cash
without appraisal. The seizing agency shall first cause notice of the sale to
be made by publication at least once in an official county newspaper as
defined by K.S.A. 64-101, and amendments thereto. Such notice shall
include the time, place, and conditions of the sale and description of the
property to be sold. Nothing in this subsection shall prevent a state agency
from using the state surplus property system and such system's procedures
shall be sufficient to meet the requirements of this subsection.

(B) Real property may be sold pursuant to subsection (A), or the
seizing agency may contract with a real estate company, licensed in this
state, to list, advertise and sell such real property in a commercially
reasonable manner.

(C) No employee or public official of any agency involved in the
investigation, seizure or forfeiture of seized property may purchase or
attempt to purchase such property; or

(4) salvage the property, subject to any lien preserved by the court.

(b) When firearms are forfeited under this act, the firearms in the
discretion of the seizing agency, shall be destroyed, used within the seizing
agency for official purposes, traded to another law enforcement agency for
use within such agency or given to the Kansas bureau of investigation for
law enforcement, testing, comparison or destruction by the Kansas bureau
of investigation forensic laboratory.

(¢) The proceeds of any sale shall be distributed—in—the—folewing
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eatire g d 2 se remitted
to the state treasurer in accordance with the provisions of K.S.A. 75-4215,
and amendments thereto. Upon receipt of each such remittance, the state
treasurer shall deposit the entire amount in the state treasury to the credit
of the state general fund for the purposes of funding education of students
in kindergarten and grades one through 12.

(d) Each agency shall compile and submit annually a report to the
entity that has budgetary authority over such agency and such report shall
specify, for such period:

(1) The total number and aggregate value of seizures of cash;,

(2) the total number of seizures and the number of items in each class
of property seized,

(3) the market value of each class of property seized,; and

(4) the total number of occurrences of each offense giving rise to
asset forfeiture.

Sec. 9. K.S.A. 60-4106 and 60-4117 and K.S.A. 2016 Supp. 60-4104,
60-4105, 60-4107, 60-4111 and 60-4112 are hereby repealed.

Sec. 10. This act shall take effect and be in force from and after its
publication in the statute book.
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AN ACT concerning the Kansas standard asset seizure and forfeiture act;
relating to reports; amending K.S.A. 2016 Supp. 60-4117 and repealing
the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2016 Supp. 60-4117 is hereby amended to read as
follows: 60-4117. Except as provided in K.S.A. 65-7014, and amendments
thereto: (a) When property is forfeited under this act, the law enforcement
agency may:

(1) Retain such property for official use or transfer the custody or
ownership to any local, state or federal agency, subject to any lien
preserved by the court;

(2) destroy or use for investigative or training purposes, any illegal or
controlled substances and equipment or other contraband, provided that
materials necessary as evidence shall be preserved;

(3) sell property which is not required by law to be destroyed and
which is not harmful to the public:

(A) All property, except real property, designated by the seizing
agency to be sold shall be sold at public sale to the highest bidder for cash
without appraisal. The seizing agency shall first cause notice of the sale to
be made by publication at least once in an official county newspaper as
defined by K.S.A. 64-101, and amendments thereto. Such notice shall
include the time, place, and conditions of the sale and description of the
property to be sold. Nothing in this subsection shall prevent a state agency
from using the state surplus property system and such system's procedures
shall be sufficient to meet the requirements of this subsection.

(B) Real property may be sold pursuant to subsection (A), or the
seizing agency may contract with a real estate company, licensed in this
state, to list, advertise and sell such real property in a commercially
reasonable manner.

(C) No employee or public official of any agency involved in the
investigation, seizure or forfeiture of seized property may purchase or
attempt to purchase such property; or

(4) salvage the property, subject to any lien preserved by the court.

(b) When firearms are forfeited under this act, the firearms in the
discretion of the seizing agency, shall be destroyed, used within the seizing
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agency for official purposes, traded to another law enforcement agency for
use within such agency or given to the Kansas bureau of investigation for
law enforcement, testing, comparison or destruction by the Kansas bureau
of investigation forensic laboratory.

(c) The proceeds of any sale shall be distributed in the following
order of priority:

(1) For satisfaction of any court preserved security interest or lien, or
in the case of a violation, as defined by-subseetion—h)—of K.S.A. 60-
4104(i), and amendments thereto, the proceeds shall be remitted to the
state treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of such remittance, the state treasurer
shall deposit the entire amount into the state treasury to the credit of the
medicaid fraud reimbursement fund;

(2) thereafter, for payment of all proper expenses of the proceedings
for forfeiture and disposition, including expenses of seizure, inventory,
appraisal, maintenance of custody, preservation of availability, advertising,
service of process, sale and court costs;

(3) reasonable attorney fees:

(A) If the plaintiff's attorney is a county or district attorney, an
assistant, or another governmental agency's attorney, fees shall not exceed
15% of the total proceeds, less the amounts of subsection (c)(1) and (2), in
an uncontested forfeiture nor 20% of the total proceeds, less the amounts
of subsection (¢)(1) and (2), in a contested forfeiture. Such fees shall be
deposited in the county or city treasury and credited to the special
prosecutor's trust fund. Moneys in such fund shall not be considered a
source of revenue to meet normal operating expenditures, including salary
enhancement. Such fund shall be expended by the county or district
attorney, or other governmental agency's attorney through the normal
county or city appropriation system and shall be used for such additional
law enforcement and prosecutorial purposes as the county or district
attorney or other governmental agency's attorney deems appropriate,
including educational purposes. All moneys derived from past or pending
forfeitures shall be expended pursuant to this act. The board of county
commissioners shall provide adequate funding to the county or district
attorney's office to enable such office to enforce this act. Neither future
forfeitures nor the proceeds therefrom shall be used in planning or
adopting a county or district attorney's budget;

(B) if the plaintiff's attorney is the attorney general and the conduct
and offense giving rise to forfeiture is pursuant to-subseetionh)rof K.S.A.
60-4104(i), and amendments thereto, fees shall not exceed 15% of the total
proceeds, less the amounts of subsection (c)(1) and (2) in an uncontested
forfeiture nor 20% of the total proceeds, less the amounts of subsection (c)
(1) and (2) in a contested forfeiture. Such fees shall be remitted to the state
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treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of each such remittance, the state
treasurer shall deposit the entire amount in the state treasury to the credit
of the medicaid fraud prosecution revolving fund. Moneys paid into the
medicaid fraud prosecution revolving fund pursuant to this subsection
shall be appropriated to the attorney general for use by the attorney general
in the investigation and prosecution of medicaid fraud and abuse; or

(C) if the plaintiff's attorney is a private attorney, such reasonable fees
shall be negotiated by the employing law enforcement agency;

(4) repayment of law enforcement funds expended in purchasing of
contraband or controlled substances, subject to any interagency agreement.

(d) Any proceeds remaining shall be credited as follows, subject to
any interagency agreement:

(1) If the law enforcement agency is a state agency, the entire amount
shall be deposited in the state treasury and credited to such agency's state
forfeiture fund. There is hereby established in the state treasury the
following state funds: Kansas bureau of investigation state forfeiture fund,
Kansas attorney general's state medicaid fraud forfeiture fund, Kansas
highway patrol state forfeiture fund, Kansas department of corrections
state forfeiture fund and Kansas national guard counter drug state
forfeiture fund. Expenditures from the Kansas bureau of investigation state
forfeiture fund shall be made upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the attorney general or by
a person or persons designated by the attorney general. Expenditures from
the Kansas attorney general's state medicaid fraud forfeiture fund shall be
made upon warrants of the director of accounts and reports issued pursuant
to vouchers approved by the attorney general or by a person or persons
designated by the attorney general. Expenditures from the Kansas highway
patrol state forfeiture fund shall be made upon warrants of the director of
accounts and reports issued pursuant to vouchers approved by the
superintendent of the highway patrol or by a person or persons designated
by the superintendent. Expenditures from the Kansas department of
corrections state forfeiture fund shall be made upon warrants of the
director of accounts and reports issued pursuant to vouchers approved by
the secretary of the department of corrections or by a person or persons
designated by the secretary. Expenditures from the Kansas national guard
counter drug state forfeiture fund shall be made upon warrants of the
director of accounts and reports issued pursuant to vouchers approved by
the adjutant general of Kansas or by a person or persons designated by the
adjutant general. Each agency shall compile and submit a forfeiture fund
report to the legislature on or before February 1 of each year. Such report
shall include, but not be limited to: (A) The fund balance on December 1;
and (B) the deposits and expenditures for the previous 12-month period
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ending December 1. Upon the effective date of this act, the director of
accounts and reports is directed to transfer each agency's balance in the
state special asset forfeiture fund to the agency's new, state forfeiture fund.
All liabilities of the state special asset forfeiture fund existing prior to such
date are hereby imposed on the Kansas bureau of investigation state
forfeiture fund, Kansas highway patrol state forfeiture fund and the Kansas
department of corrections state forfeiture fund. The state special asset
forfeiture fund is hereby abolished.

(2) If the law enforcement agency is a city or county agency, the
entire amount shall be deposited in such city or county treasury and
credited to a special law enforcement trust fund. Eaeh—ageney—shat-

(3) Moneys in the Kansas burecau of investigation state forfeiture
fund, Kansas highway patrol state forfeiture fund, Kansas department of
corrections state forfeiture fund, the special law enforcement trust funds
and the Kansas national guard counter drug state forfeiture fund shall not
be considered a source of revenue to meet normal operating expenses.
Such funds shall be expended by the agencies or departments through the
normal city, county or state appropriation system and shall be used for
such special, additional law enforcement purposes as the law enforcement
agency head deems appropriate. Neither future forfeitures nor the proceeds
from such forfeitures shall be used in planning or adopting a law
enforcement agency's budget.

(4) Moneys in the Kansas attorney general's medicaid fraud forfeiture
fund shall defray costs of the attorney general in connection with the
duties of investigating and prosecuting medicaid fraud and abuse.

Sec. 2. K.S.A. 2016 Supp. 60-4117 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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AN ACT concerning forfeiture; amending the Kansas standard asset
seizure and forfeiture act; amending K.S.A. 2016 Supp. 60-4107 and
repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2016 Supp. 60-4107 is hereby amended to read as
follows: 60-4107. (a) Property may be seized for forfeiture by a law
enforcement officer upon process issued by the district court. The court
may issue a seizure warrant on an affidavit under oath demonstrating that
probable cause exists for the property's forfeiture or that the property has
been the subject of a previous final judgment of forfeiture in the courts of
any state or of the United States. The court may order that the property be
seized on such terms and conditions as are reasonable in the discretion of
the court. The order may be made on or in connection with a search
warrant. All real property is to be seized constructively or pursuant to a
preseizure adversarial judicial determination of probable cause, except that
this determination may be done ex parte when the attorney for the state has
demonstrated exigent circumstances to the court.

(b) Property may be seized for forfeiture by a law enforcement officer
without process on probable cause to believe the property is subject to
forfeiture under this act.

(c) Property may be seized constructively by:

(1) Posting notice of seizure for forfeiture or notice of pending
forfeiture on the property.

(2) Giving notice pursuant to K.S.A. 60-4109, and amendments
thereto.

(3) Filing or recording in the public records relating to that type of
property notice of seizure for forfeiture, notice of pending forfeiture, a
forfeiture lien or a lis pendens. Filings or recordings made pursuant to this
act are not subject to a filing fee or other charge, except that court costs
may be assessed and, if assessed, shall include the amount of the docket
fee prescribed by K.S.A. 60-2001, and amendments thereto, and any
additional court costs accrued in the action.

(d) The seizing agency shall make reasonable effort to provide notice
of the seizure to the person from whose possession or control the property
was seized and any interest holder of record within 30 days of seizing the
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property. If no person is in possession or control, the seizing agency may
attach the notice to the property or to the place of the property's seizure or
may make a reasonable effort to deliver the notice to the owner of the
property. The notice shall contain a general description of the property
seized, the date and place of seizure, the name of the seizing agency and
the address and telephone number of the seizing officer or other person or
agency from whom information about the seizure may be obtained.

(e) A person who acts in good faith and in a reasonable manner to
comply with an order of the court or a request of a law enforcement officer
is not liable to any person on account of acts done in reasonable
compliance with the order or request. No liability may attach from the fact
that a person declines a law enforcement officer's request to deliver
property.

(f) A possessory lien of a person from whose possession property is
seized is not affected by the seizure.

(g) When property is seized for forfeiture under this act, the seizing
agency shall, within 45 days of such seizure, forward to the county or
district attorney in whose jurisdiction the seizure occurred, a written
request for forfeiture which shall include a statement of facts and
circumstances of the seizure, the estimated value of the property, the
owner and lienholder of the property, the amount of any lien, and a
summary of the facts relied on for forfeiture.

(h) Upon receipt of a written request for forfeiture from a local law
enforcement agency, the county or district attorney shall have 14 days to
accept the request. Should such county or district attorney decline such
request, or fail to answer, the seizing agency may:

(1) Request a state law enforcement agency which enforces this act to
adopt the forfeiture; or

(2) engage an attorney, approved by the county or district attorney, to
represent the agency in the forfeiture proceeding. The county or district
attorney shall not represent the agency in the forfeiture proceeding as a
private attorney nor shall any law firm represent such agency in the

forfeiture proceeding in which the county or district attorney has an

affiliation.

(i) Upon receipt of a written request for forfeiture from a state law
enforcement agency, the county or district attorney shall have 14 days to
accept the request. Should such county or district attorney decline such
request, or fail to answer, the seizing agency may engage an assistant
attorney general or other attorney approved by the attorney general's office
to represent the agency in the forfeiture proceeding.

(j) Nothing in this act shall prevent the attorney general, an employee
of the attorney general or an authorized representative of the attorney
general from conducting forfeiture proceedings under this act.
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(k) Nothing in this act shall prevent a seizing agency from requesting
federal adoption of a seizure. It shall not be necessary to obtain any order
pursuant to K.S.A. 22-2512, and amendments thereto, to release any seized
property to a federal agency should the county or district attorney approve
of such transfer.

(I) Nothing in this act shall prevent a seizing agency, or the plaintiff's
attorney on behalf of the seizing agency, from settling any alleged
forfeiture claim against property before or during forfeiture proceedings.
Such settlement shall be in writing and shall be approved, if a local
agency, by the county or district attorney or, if a state agency, by the
attorney general's office and a district court judge. No hearing or other
proceeding shall be necessary. The records of settlements occurring prior
to commencement of judicial forfeiture proceedings in the district court
shall be retained by the county or district attorney for not less than five
years.

(m) Settlements under this act shall not be conditioned upon any
disposition of criminal charges.

Sec.2. K.S.A. 2016 Supp. 60-4107 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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AN ACT concerning the Kansas standard asset seizure and forfeiture act;
relating to expenditure of proceeds; amending K.S.A. 2016 Supp. 60-
4117 and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2016 Supp. 60-4117 is hereby amended to read as
follows: 60-4117. Except as provided in K.S.A. 65-7014, and amendments
thereto: (a) When property is forfeited under this act, the law enforcement
agency may:

(1) Retain such property for official use or transfer the custody or
ownership to any local, state or federal agency, subject to any lien
preserved by the court;

(2) destroy or use for investigative or training purposes, any illegal or
controlled substances and equipment or other contraband, provided that
materials necessary as evidence shall be preserved;

(3) sell property which is not required by law to be destroyed and
which is not harmful to the public:

(A) All property, except real property, designated by the seizing
agency to be sold shall be sold at public sale to the highest bidder for cash
without appraisal. The seizing agency shall first cause notice of the sale to
be made by publication at least once in an official county newspaper as
defined by K.S.A. 64-101, and amendments thereto. Such notice shall
include the time, place, and conditions of the sale and description of the
property to be sold. Nothing in this subsection shall prevent a state agency
from using the state surplus property system and such system's procedures
shall be sufficient to meet the requirements of this subsection.

(B) Real property may be sold pursuant to subsection (A), or the
seizing agency may contract with a real estate company, licensed in this
state, to list, advertise and sell such real property in a commercially
reasonable manner.

(C) No employee or public official of any agency involved in the
investigation, seizure or forfeiture of seized property may purchase or
attempt to purchase such property; or

(4) salvage the property, subject to any lien preserved by the court.

(b) When fircarms are forfeited under this act, the firearms in the
discretion of the seizing agency, shall be destroyed, used within the seizing
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agency for official purposes, traded to another law enforcement agency for
use within such agency or given to the Kansas bureau of investigation for
law enforcement, testing, comparison or destruction by the Kansas bureau
of investigation forensic laboratory.

(c) The proceeds of any sale shall be distributed in the following
order of priority:

(1) For satisfaction of any court preserved security interest or lien, or
in the case of a violation, as defined by-subseetien—h)of K.S.A. 60-
4104(i), and amendments thereto, the proceeds shall be remitted to the
state treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of such remittance, the state treasurer
shall deposit the entire amount into the state treasury to the credit of the
medicaid fraud reimbursement fund;

(2) thereafter, for payment of all proper expenses of the proceedings
for forfeiture and disposition, including expenses of seizure, inventory,
appraisal, maintenance of custody, preservation of availability, advertising,
service of process, sale and court costs;

(3) reasonable attorney fees:

(A) If the plaintiff's attorney is a county or district attorney, an
assistant, or another governmental agency's attorney, fees shall not exceed
15% of the total proceeds, less the amounts of subsection (c)(1) and (2), in
an uncontested forfeiture nor 20% of the total proceeds, less the amounts
of subsection (c)(1) and (2), in a contested forfeiture. Such fees shall be
deposited in the county or city treasury and credited to the special
prosecutor's trust fund. Moneys in such fund shall not be considered a
source of revenue to meet normal operating expenditures, including salary
enhancement. Such fund shall be expended by the county or district
attorney, or other governmental agency's attorney through the normal
county or city appropriation system and shall be used for such additional
law enforcement and prosecutorial purposes as the county or district
attorney or other governmental agency's attorney deems appropriate,
including educational purposes. All moneys derived from past or pending
forfeitures shall be expended pursuant to this act. The board of county
commissioners shall provide adequate funding to the county or district
attorney's office to enable such office to enforce this act. Neither future
forfeitures nor the proceeds therefrom shall be used in planning or
adopting a county or district attorney's budget;

(B) if the plaintiff's attorney is the attorney general and the conduct
and offense giving rise to forfeiture is pursuant to-subseetionh)-of K.S.A.
60-4104(i), and amendments thereto, fees shall not exceed 15% of the total
proceeds, less the amounts of subsection (c)(1) and (2) in an uncontested
forfeiture nor 20% of the total proceeds, less the amounts of subsection (c)
(1) and (2) in a contested forfeiture. Such fees shall be remitted to the state
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treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of each such remittance, the state
treasurer shall deposit the entire amount in the state treasury to the credit
of the medicaid fraud prosecution revolving fund. Moneys paid into the
medicaid fraud prosecution revolving fund pursuant to this subsection
shall be appropriated to the attorney general for use by the attorney general
in the investigation and prosecution of medicaid fraud and abuse; or

(C) ifthe plaintiff's attorney is a private attorney, such reasonable fees
shall be negotiated by the employing law enforcement agency;

(4) repayment of law enforcement funds expended in purchasing of
contraband or controlled substances, subject to any interagency agreement.

(d) Any proceeds remaining shall be credited as follows, subject to
any interagency agreement:

(1) If the law enforcement agency is a state agency, the entire amount
shall be deposited in the state treasury and credited to such agency's state
forfeiture fund. There is hereby established in the state treasury the
following state funds: Kansas bureau of investigation state forfeiture fund,
Kansas attorney general's state medicaid fraud forfeiture fund, Kansas
highway patrol state forfeiture fund, Kansas department of corrections
state forfeiture fund and Kansas national guard counter drug state
forfeiture fund. Expenditures from the Kansas bureau of investigation state
forfeiture fund shall be made upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the attorney general or by
a person or persons designated by the attorney general. Expenditures from
the Kansas attorney general's state medicaid fraud forfeiture fund shall be
made upon warrants of the director of accounts and reports issued pursuant
to vouchers approved by the attorney general or by a person or persons
designated by the attorney general. Expenditures from the Kansas highway
patrol state forfeiture fund shall be made upon warrants of the director of
accounts and reports issued pursuant to vouchers approved by the
superintendent of the highway patrol or by a person or persons designated
by the superintendent. Expenditures from the Kansas department of
corrections state forfeiture fund shall be made upon warrants of the
director of accounts and reports issued pursuant to vouchers approved by
the secretary of the department of corrections or by a person or persons
designated by the secretary. Expenditures from the Kansas national guard
counter drug state forfeiture fund shall be made upon warrants of the
director of accounts and reports issued pursuant to vouchers approved by
the adjutant general of Kansas or by a person or persons designated by the
adjutant general. Each agency shall compile and submit a forfeiture fund
report to the legislature on or before February 1 of each year. Such report
shall include, but not be limited to: (A) The fund balance on December 1;
and (B) the deposits and expenditures for the previous 12-month period
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ending December 1. Upon the effective date of this act, the director of
accounts and reports is directed to transfer each agency's balance in the
state special asset forfeiture fund to the agency's new, state forfeiture fund.
All liabilities of the state special asset forfeiture fund existing prior to such
date are hereby imposed on the Kansas bureau of investigation state
forfeiture fund, Kansas highway patrol state forfeiture fund and the Kansas
department of corrections state forfeiture fund. The state special asset
forfeiture fund is hereby abolished.

(2) If the law enforcement agency is a city or county agency, the
entire amount shall be deposited in such city or county treasury and
credited to a special law enforcement trust fund. Each agency shall
compile and submit annually a special law enforcement trust fund report to
the entity which has budgetary authority over such agency and such report
shall specify, for such period, the type and approximate value of the
forfeited property received, the amount of any forfeiture proceeds
received, and how any of those proceeds were expended.

(3) Moneys in the Kansas burecau of investigation state forfeiture
fund, Kansas highway patrol state forfeiture fund, Kansas department of
corrections state forfeiture fund, the special law enforcement trust funds
and the Kansas national guard counter drug state forfeiture fund shall not
be considered a source of revenue to meet normal operating expenses,
including salaries, benefits or salary enhancements for permanent
employees. Such funds shall be expended by the agencies or departments
through the normal city, county or state appropriation system and shall be
used for such special, additional law enforcement purposes as the law
enforcement agency head deems appropriate. Neither future forfeitures nor
the proceeds from such forfeitures shall be used in planning or adopting a
law enforcement agency's budget.

(4) Moneys in the Kansas attorney general's medicaid fraud forfeiture
fund shall defray costs of the attorney general in connection with the
duties of investigating and prosecuting medicaid fraud and abuse.

Sec.2. K.S.A.2016 Supp. 60-4117 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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Summary of

Legislator Concerns
Legislators have expressed
interest in knowing how Kansas
compares to other states, and
whether Kansas law enforcement
agencies are following all
requirements related to seized
and forfeited property.

Background Information

The Kansas Standard Asset
Seizure and Forfeiture Act allows
law enforcement agencies to
seize money or property used in
certain crimes. Under the act,
law enforcement agencies can
seize an individual's property
without charging or convicting
the person of a crime. Instead,
law enforcement agencies must
have probable cause that the
property was used in an offense.

By law, all seized property that is
forfeited becomes the property of
the law enforcement agency.
Under the Forfeiture Act, a judge
determines that ownership of
seized property may be
transferred to a law enforcement
agency through a process known
as civil asset forfeiture.

QUESTION 1: How Does Kansas'’s Property Seizure and Forfeiture
Process Compare to Other States?

We compared the seizure and forfeiture process in Kansas to lowa, Nebraska,
Missouri, New Mexico, and the federal government.

Kansas is similar to the other states and the federal government in terms of what
property can be seized by law enforcement agencies and under what conditions.

>

>

All five states and the federal government allow law enforcement agencies to
seize property based on probable cause.
Like all four comparison states and the federal government, Kansas allows

seizure of real and personal property including cash, guns, vehicles, land,
and contraband.

Requirements for forfeiting property, spending forfeiture proceeds, and reporting
on forfeiture activity varied significantly.

>

State and federal laws vary on whether property can be forfeited without a
criminal conviction.
0 Kansas, lowa, and the federal government do not require an individual be

convicted of a crime before their property can be forfeited in a civil
forfeiture case.

0 By contrast, Missouri, Nebraska, and New Mexico require that an
individual be convicted of a crime before their property can be forfeited in
a civil forfeiture case.

States and the federal government vary in terms of how forfeiture proceeds
can be used and who can spend them.
o Kansas and lowa allow law enforcement agencies to keep most forfeiture

proceeds and to decide how to spend them.
o0 In other states, most forfeiture proceeds are not kept by law enforcement
and are used for other purposes.

0 The federal government allows federal law enforcement agencies to use
forfeiture proceeds, but does not allow them to decide how to spend
them.

Reporting requirements vary across all five states and the federal
government.
o0 All states and the federal government require agencies to report on

forfeitures, though the reporting method varies.

o Missouri, Nebraska, New Mexico, and the federal government require
centralized reporting on forfeited property.

o Additionally, lowa, Missouri, and the federal government have laws
that penalize agencies for noncompliance with forfeiture reporting
requirements.



» In 2016, the Legislature considered two bills that would have changed forfeiture
requirements in Kansas, but neither bill passed.

0 House Bill 2638 would have required criminal conviction for forfeiture and
changed where state and local law enforcement agencies deposit forfeiture
proceeds.

0 House Bill 2699 also would have changed where local law enforcement
agencies deposit forfeiture proceeds.

QUESTION 2: Are Law Enforcement Agencies Following State Legal
Requirements and Best Practices for Property Seizures and Forfeitures?

e We evaluated the following state and local law enforcement agencies’ processes
for property seizures and forfeitures under the state’s forfeiture act: Kansas Bureau
of Investigation, Kansas Highway Patrol, Coffeyville Police Department, lola Police
Department, Salina Police Department, and the Sedgwick County Sheriff's Office.
We looked at their processes for safeguarding, liquidating, tracking, using, and
reporting seized and forfeited property.

e Overall, the six law enforcement agencies we reviewed adequately safequarded
property, though there were a few exceptions.
» All six agencies generally complied with major state laws and best practices
for safeguarding property.
» However, Coffeyville and lola did not issue notice of seizure as required by
state law, did not periodically review their seized property inventory, and did
not adequately secure their vehicle impound lots.

» Additionally, Salina’s written inventory of seized items was not complete
because it did not include vehicles.

e Although the six agencies we reviewed generally complied with state laws for
liquidating forfeited property, several of the agencies were missing important
controls surrounding this process.

» Salina did not deposit all forfeiture funds directly into its forfeiture fund as
required by state law.

> At the time of our audit, the Kansas Highway Patrol had about $218,000 in its
forfeiture fund that had not yet been ordered forfeited by a court.

» The four local law enforcement agencies we reviewed did not have a policy
prohibiting their employees from purchasing forfeited property.

e OQverall, the six agencies we examined lacked important controls for tracking
forfeiture proceeds.
> All six agencies described an adequate segregation of duties in which different

people collected, deposited, and reconciled forfeiture proceeds.

» However, none of the agencies conducted a periodic check to ensure all
expected forfeiture proceeds were deposited or that all deposits were related to
a forfeiture case.

» Most law enforcement agencies also comingled forfeiture funds with drug-tax
proceeds.

e Agencies appeared to have good processes for appropriately using forfeiture
proceeds.
» The six law enforcement agencies we reviewed spent forfeiture proceeds on a

variety of items that appeared allowable under state law.

» Most agencies obtained written approval of expenditures by the agency head,
but we were unable to evaluate two agencies (Kansas Bureau of Investigation
and Salina) that sometimes relied on verbal approvals.
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Law enforcement agencies can
keep, transfer, destroy, or sell
property after a judge has
ordered forfeiture. Law
enforcement agencies can use
forfeiture proceeds for nearly any
law enforcement purpose except
normal operating expenses.
Because the Forfeiture Act does
not define the term “normal
operating expense,” it gives
agencies wide discretion to
determine appropriate uses of
those funds.

We compared the seizure and
forfeiture process in Kansas to
four states (lowa, Nebraska,
Missouri, and New Mexico) and
the federal government. We
selected lowa, Nebraska, and
Missouri because of their
proximity to Kansas. We selected
New Mexico because it has
received national attention as
having strong seizure and
forfeiture laws.

We also looked at the seizure
and forfeiture processes of two
state and four local law
enforcement agencies in Kansas.
The amount of forfeiture
proceeds received by the law
enforcement agencies varied.
Kansas Highway Patrol had the
largest volume with about
$842,000 in deposits in 2015.
lola Police Department had the
smallest volume with only $4,100
in deposits in 2015.

Law enforcement agencies may
also receive forfeited property
under other federal or state laws
outside the scope of this audit.
For example, a Kansas law
enforcement agency can receive
forfeiture proceeds under federal
law if there is a joint investigation
with a federal agency, or if a
federal agency adopts a state or
local forfeiture case. Additionally,
law enforcement agencies can
receive forfeiture proceeds under
the state’s drug-tax laws (K.S.A.
79-5201 et seq.).




Our 2000 audit found law
enforcement complied with most
state laws, but did not
appropriately handle or report
forfeiture proceeds. The 2000
audit found all six agencies
disposed of forfeited property
and established a fund for
forfeiture proceeds as required
by state law. However, the audit
also found that agencies had
issues with depositing and
accounting for forfeiture
proceeds. Our 2000 audit also
found that most local law
enforcement agencies did not
submit an annual report to their
oversight authority as required by
state law.

State law enforcement agencies complied with reporting requirements in state law,
but local agencies did not.

>

None of the four local law enforcement agencies we reviewed prepared an
annual report because officials told us either they were not aware of the
requirements or thought other information they compiled was sufficient.

Other Findings
Agencies have broad discretion over how forfeiture proceeds can be used, which
creates a risk agencies could begin to depend on them for operating funds.

>

State law allows law enforcement agencies to spend forfeiture proceeds on
“special, additional law enforcement purposes,” but not on “normal operating
expenses.”

Both the Kansas Highway Patrol and Salina spent forfeiture funds on what

appeared to be normal operating expenses in 2015. However, in both cases

officials told us the expenditures were for special and additional law
enforcement purposes.

o KHP spent approximately $413,000 on employee salaries from December
1, 2012 through June 30, 2015. They told us they used forfeiture proceeds
to pay the salaries (or portion of the salaries) only for individuals involved in
the forfeiture process.

o Salina officials told us they used forfeiture proceeds to pay for the
expenses (cell phone bills) of their special drug task force. Because the
drug task force is a special unit within the police department, officials
determined these costs to be appropriate.

Allowing law enforcement agencies to use forfeiture proceeds for routine,
reoccurring operating expenses significantly increases the likelihood agencies
will become dependent on such proceeds in the future.

Coffeyville’s arrangement with the Montgomery County Attorney to handle forfeiture
cases creates a conflict of interest.

>

>

Law enforcement agencies may hire a private attorney to handle their forfeiture
cases if a county or district attorney declines.

The Montgomery County attorney—who also operates a private law firm—
declined taking Coffeyville’s forfeitures in his role as the county attorney, but
instead agreed to take them in his alternative role as a private attorney.

In his role as a private attorney, the Montgomery County Attorney collected an
estimated $21,000 in legal fees from 2013 to 2015 that otherwise would have
gone to the county attorney’s office.

This arrangement represents a conflict of interest we think would likely violate
state ethics laws were the Montgomery County Attorney a state employee.

Salina lacked important controls for money used for controlled drug buys.

>

>
>

>

Officers were sometimes allowed to check out large amounts of cash, which
they kept in potentially unsecure locations.

Officers did not routinely return unused money.

Although officials told us they conducted periodic reconciliations of the money
officers withdrew, our review of that process revealed some issues.

Salina’s weak or missing controls are particularly problematic because of the
inherent risks associated with drug-buy money.

None of the law enforcement agencies we reviewed had complete and written
policies and procedures for seized and forfeited property.
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SUMMARY OF RECOMMENDATIONS

Recommendations for Executive Action:

We made numerous recommendations to each of the six agencies in our sample
regarding the specific deficiencies we identified. Agency specific
recommendations are included in Appendix B of the report.

To avoid any potential conflicts of interest, the Montgomery County Attorney should
either handle Coffeyville’s forfeiture cases as the county attorney or make
alternative arrangements (e.g. have the county counselor or a different private
attorney handle Coffeyville’'s forfeiture cases).

Recommendations for Legislative Consideration:

To address whether agencies should have the discretion to use forfeiture proceeds
for ongoing and reoccurring operating expenses, the House and Senate Judiciary
Committees should consider legislation to clarify K.S.A. 60-4117(d)(3).

To address consistent problems with local law enforcement agencies not
complying with the state legal requirement for an annual report, the House and
Senate Judiciary Committees should consider introducing legislation to either
require and enforce a more centralized reporting structure or consider eliminating
the reporting requirement altogether.

AGENCY RESPONSE

Kansas Bureau of Investigation, Kansas Highway Patrol, Coffeyville Police
Department, lola Police Department, and the Sedgwick County Sheriff's Office
generally concurred with the report’s findings and conclusions.

Salina Police Department officials and the Montgomery County Attorney both
disagreed with some of the report’s findings, but we did not modify our findings or
conclusions as a result of these concerns. Salina officials had concerns with our
finding on drug-buy funds because the report does not describe expenditure
reports they use to document drug buys. The Montgomery County Attorney had
concerns with our finding on the conflict of interest he has created because the
report does not describe a state law that addresses the role of the county
counselor. The County Attorney’s response did not make it clear whether he
intends to implement the recommendation associated with this finding and our
attempts to clarify this were unsuccessful. However, given his disagreement with
the finding, it seems unlikely he will implement the recommendation.
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By law, individual legislators, legislative committees, or the Governor may request an
audit, but any audit work conducted by the division must be directed by the
Legislative Post Audit Committee. Any legislator who would like to request an audit
should contact the division directly at (785) 296-3792.

N
HOW DO | REQUEST AN AUDIT?
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Legislative Division of
Post Audit

800 SW Jackson Street
Suite 1200
Topeka, Kansas 66612-2212
Telephone (785) 296-3792
Fax: (785) 296-4482
Website:

http://www.kslpa.org/

Scott Frank
Legislative Post Auditor

For more information on this
audit report, please contact
Kristen Rottinghaus

(785) 296-3792
Kristen.Rottinghaus@Ipa.ks.gov
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