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BACKGROUND 

Senator Steve Fitzgerald sponsored SB 257, which was introduced in the Senate and 
referred to the Senate Judiciary Committee on January 8, 2018. A hearing on the bill was held in 
the Senate Judiciary Committee on January 30, 2018. A group of ten representatives sponsored 
HB 2529, which was introduced in the House and referred to the House Judiciary Committee on 
January 23, 2018. The bill was heard in the House Judiciary Committee on February 6, 2018. 

As noted earlier, HB 2529 and SB 257 are identical. The bills propose amendments to 
K.S.A. 23-3202, which deals with parenting plans. The existing statute provides that a parenting 
plan that has been agreed to by the parties is presumed to be in the best interests of the child. The 
presumption can be overcome, and the court can enter a different order, provided the court 
makes specific findings of fact stating why the parties’ agreed parenting plan is not in the best 
interests of the child. 

The bills propose two amendments to the current language of K.S.A. 23-3202, which 
would now be subsection (a). First, the presumption that an agreed parenting plan is in the best 
interests of the child may be overcome only by clear and convincing evidence. The second 
proposed change ties the court’s specific findings of fact that an agreed plan is not in the best 
interests of the child to consideration of all relevant factors under K.S.A. 23-3203. 

The bills propose a new subsection (b), which applies if the parties have not entered into 
an agreed parenting plan. The new language creates a presumption, which can be overcome only 
by clear and convincing evidence, that a court order providing for a child’s equal or 
approximately equal time with each parent is in the best interests of the child. An order that 
deviates from equal time must contain specific findings of fact why equal time with each parent 
is not in the best interests of the child when considering the relevant factors under K.S.A. 23-
3203. 

 When SB 257 was heard on January 30, 2018, nine conferees spoke in favor of the bill, 
and nine additional people submitted written testimony in support. Five conferees spoke in 
opposition to the bill, with four people submitting written testimony against the bill. At the 
hearing on HB 2529 on February 6, 2018, six conferees spoke in support, and nine people 
submitted written testimony in favor of the bill. A total of 14 conferees spoke against the bill, 
with eight submitting written testimony opposing the bill. 

Neither the Senate Judiciary Committee nor the House Judiciary Committee took any 
further action on the bills after the hearings. In May 2018, Representative Finch submitted to the 
Judicial Council a request that the Council study and make recommendations regarding HB 
2529. In the request, Representative Finch also asked the Council to consider the approach taken 
by Arizona, which includes the following language: “Consistent with the child’s best 
interests . . ., the court shall adopt a parenting plan that provides for both parents to share legal 
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decision-making regarding their child and that maximizes their respective parenting time. The 
court shall not prefer a parent’s proposed plan because of the parent’s or child’s gender.” 

When the Judicial Council met on June 1, 2018, it considered and accepted 
Representative Finch’s study request and assigned the study to the Family Law Advisory 
Committee.  

METHOD OF STUDY 

The Committee met four times between July and November 2018. In preparation for the 
discussion, the Committee reviewed HB 2529 and SB 257 and the following materials: 

• Written testimony from the House Judiciary Committee hearing on HB 2529 and the
Senate Judiciary Committee hearing on SB 257.

• Examples of preferences and presumptions regarding parenting time in various states’
statutes.

• Letters from Dr. Bud Dale and Chris Batcheller.
• 11 emails from Ron Holm, with materials attached.
• Allen, Douglas W. and Brinig, Margaret, Do Joint Parenting Laws Make Any

Difference?, 8(2) Journal of Empirical Legal Studies 304 (June 2011).
• Battered Women’s Justice Project, The Dangers of Presumptive Joint Physical Custody

(May 2010).
• Battered Women’s Justice Project, Practice Guides for Family Court Decision-Making in

Domestic Abuse-Related Child Custody Matters (2015).
• Brinig, Margaret F., Frederick, Loretta M., and Drozd, Leslie M., Perspectives on Joint

Custody Presumptions as Applied to Domestic Violence Cases, 52(2) Family Court
Review 271 (April 2014).

• DiFonzo, J. Herbie, From the Rule of One to Shared Parenting: Custody Presumptions in
Law and Policy, 52 Fam. Ct. Rev. 213 (April 2014).

• Dinner, Deborah, The Divorce Bargain: The Fathers’ Rights Movement and Family
Inequalities, 102 Va. L. Rev. 79 (March 2016).

• Elrod, Linda, Joint Legal Custody, 2 Kan. Law & Prac., Family Law § 12:14 (November
2017 Update).

• Fabricius, William V., et al, What Happens When There Is Presumptive 50/50 Parenting
Time? An Evaluation of Arizona’s New Child Custody Statute, 59 Journal of Divorce &
Remarriage 414 (April 2018).

• Nielsen, Linda, Joint Versus Sole Physical Custody: Children’s Outcomes Independent of
Parent-Child Relationships, Income, and Conflict in 60 Studies, 59(4) Journal of Divorce
& Remarriage 247 (2018).

• Pruett, Marsha Kline and DiFonzo, J. Herbie, Closing the Gap: Research, Policy,
Practice, and Shared Parenting, 52 Fam. Ct. Rev. 152 (April 2014).
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• Tracy, Melissa A., The Equally Shared Parenting Time Presumption – A Cure-All or A
Quagmire For Tennessee Child Custody Law?, 38 U. Mem. L. Rev. 153 (Fall 2007).

DISCUSSION 

Clear and Convincing Evidence 

The Committee reviewed the bill’s proposed changes relating to the standard of proof 
required to overcome the legal presumptions outlined in the statute. The bill’s proposed 
amendments to K.S.A. 23-3202 would require clear and convincing evidence to overcome: 1) the 
existing presumption that an agreed parenting plan is in the best interests of the child; and 2) a 
new presumption in subsection (b) that a court order providing for a child’s equal or 
approximately equal time with each parent is in the best interests of the child. 

The Committee discussed the use of presumptions in the law. Presumptions serve to 
establish that something is true with no burden to produce evidence to prove that fact. The 
burden shifts to the party who wishes to overcome the presumption by producing evidence that 
the presumed fact is not true. Presumptions of law are time-saving shortcuts based on 
stereotypes, common sets of facts, and universally accepted notions. A common example is that 
when a child is born to a married couple, the husband is presumed to be the child’s father.  

The Committee also discussed the standards of proof required to overcome a legal 
presumption. Generally, in civil cases, a “preponderance of the evidence” is required to 
overcome a legal presumption. A “preponderance of the evidence” means evidence showing the 
fact is more probably true than not true. In criminal cases, the presumption that a defendant is 
innocent may be overcome only with evidence that proves the defendant’s guilt “beyond a 
reasonable doubt.” The language proposed in HB 2529 and SB 257 states the presumptions in 
subsections (a) and (b) can be overcome only by “clear and convincing evidence.” This standard 
is somewhere between a preponderance of the evidence and beyond a reasonable doubt and has 
been described by the Kansas Supreme Court as evidence that shows “the truth of the facts 
asserted is highly probable” In re B.D.-Y., 286 Kan. 686, 187 P.3d 594 (2008).   

Under current law, there are some civil proceedings that require clear and convincing 
evidence, such as establishing that a child is in need of care or that parental rights should be 
terminated.  Use of the clear and convincing standard in family law originated with the United 
States Supreme Court case of Santosky v. Kramer, 455 U.S. 745 (1982), in which the court 
considered the appropriate standard of proof to be applied in a termination of parental rights 
proceeding. The court held that a preponderance of the evidence standard is insufficient when 
applied to a proceeding in which a person’s fundamental liberty interest in parenting is not 
merely infringed, but ended.  The Court also compared the termination of parental rights to a 
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criminal proceeding in that the parent is being accused of wrongdoing and is facing the power of 
the state as his or her adversary. The Committee does not believe the division of parenting time 
between two parents rises to that standard. 

The Committee discussed the application of a clear and convincing evidence standard to 
cases involving domestic violence. The bill contains no exceptions for these cases. However, 
domestic violence usually takes place in the home and, unless the case involves such serious 
injury that there are medical records, it would be nearly impossible for a victim to meet the 
heightened evidentiary standard. Testimonial evidence would not be sufficient. 

Presumption of Equal Time 

The Committee discussed the bills’ proposed presumption that a court order providing for 
a child’s equal or approximately equal time with each parent is in the best interests of the child. 
The Committee considered the proponents’ written testimony. Some conferees testified generally 
that it is in the best interests of a child for parenting to be shared and to have both parents 
actively involved in the child’s life. Other conferees related fact-specific cases in which a parent 
had to spend years and large sums of money to get parenting time increased. While the 
Committee empathizes with these parents, it does not agree that creating a new legal 
presumption is appropriate. 

As noted above, legal presumptions are based on common sets of facts. There is no 
common set of facts when determining an optimum parenting time schedule for a family. Each 
family is unique, having different numbers and ages of children, work, school, and activity 
schedules, distances between parent’s homes, and distances from the parents’ homes to the 
children’s schools. These are just a few of the myriad of issues that must be considered when 
crafting an effective parenting plan that is in the best interests of the child. Although the 
Committee agrees with the assertion that it is in the best interests of a child to have both parents 
involved in the child’s life, best interests does not necessarily mean “equal or approximately 
equal.” Equal time may not even be possible when considering the schedules and logistics 
involved in a certain case. Yet, the proposed presumption requires the court to presume that 
equal time is in the best interests of the child, with no proof that it is good for the children or 
that such a parenting time plan could be realistically executed under the facts and circumstances 
of a given case.  

The Committee unanimously agrees that the current statute, which requires the court to 
apply the relevant factors in K.S.A. 23-3203 when determining a parenting plan that is in the best 
interests of the child, offers the court maximum flexibility to take each case’s unique facts into 
consideration. The proposed presumption that equal time is in the best interests of the child 
infringes on the court’s discretion to apply the relevant factors and make an independent 
determination.  
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The Committee discussed the contention that there have been cultural changes that justify 
changes in the law. The Committee agrees that there have been cultural changes over the last 
several decades. However, Kansas law reflects and is consistent with those changes. There is no 
preference for young children to reside with the mother, the so-called “tender years” doctrine. In 
fact, K.S.A. 23-3204 specifically provides: “Neither parent shall be considered to have a vested 
interest in the custody or residency of any child as against the other parent, regardless of the age 
of the child, and there shall be no presumption that it is in the best interests of any infant or 
young child to give custody or residency to the mother.” In the Committee members’ experience, 
fathers are awarded more parenting time than in years past, and mothers are awarded less.  

The Committee believes the current Kansas statutes implement the best possible 
approach by listing 18 nonexclusive factors for the court to consider when determining what is in 
the best interests of each child. It is understandable that proponents who wished they would have 
been awarded equal parenting time think that their case would have been different if the judge 
were forced by law to reach a certain conclusion. But this new presumption would be no better 
than the old standards of every Wednesday and every other weekend, because it is another “one 
size fits all” approach. No single solution will work for all families, and it is better to impose no 
legal presumptions that limit the court’s exercise of discretion. 

The Committee also considered the substance of the proponent’s complaints about 
individual cases. The Committee doesn’t think these stories are evidence of a statutory problem – 
they are more likely instances of the law being incorrectly applied. The Committee found that 
judges around the state are currently ordering shared parenting in cases in which it is reasonable 
under the circumstances. A judge who always orders parenting time based on guidelines meant 
to demonstrate minimum standards may need judicial education in family law issues. Although 
the Committee acknowledges there could be judges who sometimes or always order established 
minimum guidelines rather than doing the work of crafting an individual plan that better suits the 
family, the Committee does not agree with the proponents that this is a widespread problem. In 
addition, the Committee believes it is a problem that cannot be legislated away. Judges are 
human, and sometimes they make mistakes. Parties are human, and some will be unhappy 
regardless of the law or how the court applies the law to their case. The Committee is in 
agreement that imposing a “one size fits all” presumption to fix a problem that is only present in 
a small percentage of cases is the wrong approach. The current statutes afford the court the 
flexibility to order equal parenting time if that result is in the best interests of the child. 

The Committee discussed concerns about unintended consequences that could result from 
the bills. In addition to the concerns noted earlier about cases involving domestic violence, the 
Committee discussed concerns about increased litigation and a reduced incentive for parties to 
work together to create an agreed parenting plan. The Committee also discussed that the bills do 
not mention how or if the new presumption would be applied in parentage cases. K.S.A. 23-
2215, which applies to parenting plans in parentage cases, is different from the statute governing 
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parenting plans under article 32 and does not refer to the factors in K.S.A. 23-3203. The 
Committee believes there are constitutional concerns with treating married and unmarried 
parents differently and believes these provisions should be harmonized. A panel of the Kansas 
Court of Appeals has applied the factors in a parentage action in an unpublished decision. In the 
Matter of Chance and Chance, No. 108,489, 2013 WL 1729272 (Kan. App. 2013). The 
application of a presumption of equal parenting time in a parentage action in which the child and 
father have not established a significant relationship is a possibility the proponents of the bill 
have not addressed. 

As requested by Representative Finch, the Committee also discussed the Arizona 
approach, which does not impose a presumption regarding “equal” or “nearly equal” parenting 
time, but instead requires the court to maximize the parenting time of each parent. Although 
perhaps presenting problems lesser in scale than the language in HB 2529 and SB 257, this 
approach also has the potential to increase litigation and unnecessarily infringes on judicial 
discretion. The Committee does not support any statutory language that creates a preference or 
presumption that a certain quantity of parenting time is in the best interests of the child. A 
determination of a parenting plan that is in the best interests of the child is best reached through 
applying the statutory factors to the facts of each individual case.  

RECOMMENDATION 

The Committee has carefully considered the arguments for and against the amendments 
to K.S.A. 23-3202 contained in HB 2529 and SB 257 and concludes the proposed changes create 
more problems than they solve. Each case presents unique facts and circumstances and requires 
an individualized plan, which is the antithesis of a legal presumption. The current statutes 
provide courts with the flexibility to order equal parenting time if it is in the best interests of the 
child, and the Committee recommends against the passage of HB 2529 and SB 257.  
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Session of 2018

HOUSE BILL No. 2529

By Representatives Pittman, Awerkamp, Blex, Elliott, Ellis, Eplee, Garber, Good, 
Highland and Williams

1-23

AN ACT concerning the Kansas family law code; relating to legal custody, 
residency  and  parenting  time;  presumption  in  court  determinations; 
amending  K.S.A.  2017  Supp.  23-3202  and  repealing  the  existing 
section.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 2017 Supp. 23-3202 is hereby amended to read as 

follows: 23-3202.  (a)  If the parties have entered into a parenting plan, it 
shall be presumed that the agreement is in the best interests of the child. 
This presumption may be overcome only by clear and convincing evidence 
and  the  court  may make  a  different  order  if  the  court  makes  specific 
findings of fact stating why the agreed parenting plan is not in the best 
interests of the child when considering all  relevant factors pursuant to  
K.S.A. 2017 Supp. 23-3203, and amendments thereto.

(b) If the parties have not entered into a parenting plan, it shall be  
presumed  that  a  court  determination  of  legal  custody,  residency  and 
parenting time providing for a child's equal or approximately equal time  
with each parent is in the best interests of the child. This presumption may 
be overcome only by clear and convincing evidence and the court may  
make a different determination if the court makes specific findings of fact  
stating why equal or approximately equal time with each parent is not in  
the  best  interests  of  the  child  when  considering  all  relevant  factors  
pursuant to K.S.A. 2017 Supp. 23-3203, and amendments thereto.

Sec. 2. K.S.A. 2017 Supp. 23-3202 is hereby repealed.
Sec. 3. This act shall take effect and be in force from and after its 

publication in the statute book.
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Session of 2018

SENATE BILL No. 257

By Senator Fitzgerald

12-14

AN ACT concerning the Kansas family law code; relating to legal custody, 
residency  and  parenting  time;  presumption  in  court  determinations; 
amending  K.S.A.  2017  Supp.  23-3202  and  repealing  the  existing 
section.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 2017 Supp. 23-3202 is hereby amended to read as 

follows: 23-3202.  (a)  If the parties have entered into a parenting plan, it 
shall be presumed that the agreement is in the best interests of the child. 
This presumption may be overcome only by clear and convincing evidence 
and  the  court  may make  a  different  order  if  the  court  makes  specific 
findings of fact stating why the agreed parenting plan is not in the best 
interests of the child when considering all  relevant factors pursuant to  
K.S.A. 2017 Supp. 23-3203, and amendments thereto.

(b) If the parties have not entered into a parenting plan, it shall be  
presumed  that  a  court  determination  of  legal  custody,  residency  and 
parenting time providing for a child's equal or approximately equal time  
with each parent is in the best interests of the child. This presumption may 
be overcome only by clear and convincing evidence and the court may  
make a different determination if the court makes specific findings of fact  
stating why equal or approximately equal time with each parent is not in  
the  best  interests  of  the  child  when  considering  all  relevant  factors  
pursuant to K.S.A. 2017 Supp. 23-3203, and amendments thereto.

Sec. 2. K.S.A. 2017 Supp. 23-3202 is hereby repealed.
Sec. 3. This act shall take effect and be in force from and after its 

publication in the statute book.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

10



11



12



Session of 2018

HOUSE BILL No. 2529

By Representatives Pittman, Awerkamp, Blex, Elliott, Ellis, Eplee, Garber, Good, 
Highland and Williams

1-23

AN ACT concerning the Kansas family law code; relating to legal custody, 
residency  and  parenting  time;  presumption  in  court  determinations; 
amending  K.S.A.  2017  Supp.  23-3202  and  repealing  the  existing 
section.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 2017 Supp. 23-3202 is hereby amended to read as 

follows: 23-3202.  (a)  If the parties have entered into a parenting plan, it 
shall be presumed that the agreement is in the best interests of the child. 
This presumption may be overcome only by clear and convincing evidence 
and  the  court  may make  a  different  order  if  the  court  makes  specific 
findings of fact stating why the agreed parenting plan is not in the best 
interests of the child when considering all  relevant factors pursuant to  
K.S.A. 2017 Supp. 23-3203, and amendments thereto.

(b) If the parties have not entered into a parenting plan, it shall be  
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with each parent is in the best interests of the child. This presumption may 
be overcome only by clear and convincing evidence and the court may  
make a different determination if the court makes specific findings of fact  
stating why equal or approximately equal time with each parent is not in  
the  best  interests  of  the  child  when  considering  all  relevant  factors  
pursuant to K.S.A. 2017 Supp. 23-3203, and amendments thereto.

Sec. 2. K.S.A. 2017 Supp. 23-3202 is hereby repealed.
Sec. 3. This act shall take effect and be in force from and after its 

publication in the statute book.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

13



14



15



16



17



18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



33



34



35



36


	FLAC Report HB 2529
	hb2529
	sb257
	study request
	Study Request
	HB 2529
	Arizona Bill

	Blank Page



